RETIREMENT SECURITY FOR AMERICAN FAMILIES

“If you work hard your whole life, you ought to have every opportunity to retire with dignity and
financial security. And as a nation we ought to do all we can to ensure that folks have sensible,
affordable options to save for retirement.”
-- President Barack Obama

As many as 78 million working Americans—about half the workforce—don't have a retirement
savings plan at work. Fewer than 10 percent of those without plans at work contribute to a plan
of their own. Our nation needs to do more to help families save and give them better choices to
reach a secure retirement.

Today, President Barack Obama and Secretary Tim Geithner announced new steps to make it
easier for American families to save for retirement. These new initiatives will complement the
president’s major legislative proposals to boost participation in IRAs and match retirement
savings. The Department of the Treasury will:

* Expand opportunities for automatic enrollment in 401(k) and other retirement savings plans,

* Make it easier for more than 100 million families to save a portion or all of their tax refunds,

* Enable workers to convert their unused vacation or other similar leave into additional
retirement savings, and

* Help workers and their employers better understand the available options for tax-favored
retirement saving through clear, easy-to-understand language.

Together, these steps will expand the range of choices for workers who want to save and will
make saving easier for millions of Americans.

NEW INITIATIVES TO HELP FAMILIES SAVE

(1) Expand Automatic Enrollment in 401(k) and Other Retirement Savings Plans: Under
automatic 401(k) plans, employers directly deposit a small percentage of each paycheck into
workers’ retirement accounts. Employees maintain full choice over whether and how much they
want to save. Each employee can choose to opt out of the plan or save a different amount, and
employers can easily match employee contributions. Automatic enrollment boosts participation
in 401(k) retirement plans from about 70 percent to more than 90 percent, and it is particularly
effective in increasing the participation of low-income and minority workers. But while nearly
half of larger companies with 401(k) plans have adopted automatic enrollment, fewer medium-
sized or small businesses have done so. The Administration will

* Streamline the process for 401(k) plans to adopt automatic enrollment. Plan sponsors
typically seek Internal Revenue Service approval of plan amendments to ensure legal
compliance. By issuing pre-approved automatic enrollment language, the IRS will allow plan
sponsors to amend their plans to adopt automatic enrollment more quickly, without the need
for case-by-case approval by the IRS.
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* Make it easier to increase saving over time. A promising approach to boosting retirement
savings is to gradually increase automatic worker contributions over time. For example,
workers could dedicate a portion of their pay raises to retirement savings or be put on a path
to save a higher percentage of their pay every year, while remaining free to stop the increases
or opt out entirely at any time. Treasury and the IRS are releasing a ruling explaining how
401(k) plans can use this automatic increase feature.

* Allow automatic enrollment in SIMPLE-IRAs. The SIMPLE-IRA combines the basic
elements of 401(k) plans and IRAs, creating an easily administrable retirement plan that
small businesses can offer to their employees. An estimated 3 to 4 million SIMPLE-IRA
accounts exist, but workers are not automatically enrolled. Treasury and IRS are now issuing
guidance to help interested employers automatically enroll employees in SIMPLE-IRA plans
so long as employees are free to opt out.

(2) Create Easier Ways to Save Tax Refunds: More than 100 million families receive federal
income tax refunds each year. Averaging more than $2,000, tax refunds present a unique
opportunity for families to save. Taxpayers can already instruct the IRS to directly deposit their
refunds and dedicate a portion to an IRA or other savings vehicle. Today, the Treasury and IRS
announced that taxpayers will have another savings option beginning in early 2010 -- the ability
to use their refunds to purchase U.S. savings bonds simply by checking a box on their tax return,
without having to open an account at Treasury or take any other action, and even if the taxpayer
doesn't have a bank account. The savings bonds would be mailed to the taxpayer. Taxpayers will
be able to purchase bonds in their own names beginning in 2010 and to add co-owners such as
children or grandchildren beginning in 2011.

(3) Allow Unused Leave to Be Converted to 401(k) Savings: Every year, millions of workers
leave their jobs and receive substantial payments, often in cash, for unused vacation or other
similar leave. For many employees, this money could easily be saved. Treasury and the IRS are
issuing two rulings today describing how employers can allow their employees to contribute
those amounts to their 401(k) plan. As an alternative, the rulings also give employers the option
of making their own contribution of these amounts to their employees’ 401(k) or other plan.

(4) Explain Saving Options: Employees changing jobs and receiving payments from a
retirement plan face a number of choices, including a tax-free “rollover” of their benetits to
another retirement account. These choices are not always well understood. Today, Treasury and
the IRS are i1ssuing a plain-English road map for rollovers to help workers keep their savings in
tax-favored retirement plans or IRAs until they are ready to retire, rather than withdrawing cash
earlier, subject to tax penalties. The road map is an updated model notice for plans to give
departing employees. It clearly explains how to roll over plan balances, the key decisions, and
the tax consequences. In addition, the IRS has created new user-friendly web site materials to
help employers select an appropriate retirement plan and to help employees better understand the
benefits of saving for retirement.

To read the Treasury and IRS rulings and materials, please visit http://www.irs.gov/retirement.
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BUILDING ON EXISTING OBAMA RETIREMENT PROPOSALS

The Obama Administration is committed to giving tens of millions more Americans more and
better choices to save for retirement through their jobs and receive tax benefits for doing so. The
president will continue to work to expand and strengthen employment-based retirement security.
Today’s steps complement two important initiatives included in President Obama’s budget:

* Create Automatic IRAs: IRAs are intended to give a tax-favored saving opportunity to the
millions of workers -- about half the American work force -- who have no workplace
retirement plan. Yet fewer than 1 out of 10 workers who are eligible to make tax-favored
contributions to an IRA actually contribute to an IRA, while 9 out of 10 workers
automatically enrolled in a 401(k) plan continue to make contributions. When enacted by
Congress, the Administration's proposal will automatically enroll workers without workplace
retirement plans in IRAs through payroll deposit contributions at the workplace. The
contributions will be voluntary -- employees will be free to opt out -- and matched by the
Savers Tax Credit for eligible families.

* Reform and Expand the Savers Credit to Match Retirement Savings: The expanded
Savers Tax Credit will match the retirement savings of millions of families. It will match half
of families' savings up to $500 per individual each year and deposit the tax credits directly
into the individual's 401(k) plan account or IRA. The credit will be available to low- and
middle-income working families, including those who earn too little to owe income taxes.
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Part 1
Section 401.—Qualified Pension, Profit-Sharing, Stock Bonus Plans, etc.
Automatic Contribution Increases under Automatic Contribution Arrangements

Rev. Rul. 2009-30
ISSUES

1. Will default contributions to a profit-sharing plan fail to be considered elective
contributions merely because they are made pursuant to an automatic contribution arrangement
under which an eligible employee’s default contribution percentage automatically increases in
plan years after the first plan year of the eligible employee’s participation in the automatic
contribution arrangement based in part on increases in the eligible employee’s plan
compensation?

2. Will default contributions under an automatic contribution arrangement fail to
satisfy the qualified percentage requirement (including uniformity and minimum percentage
requirements) relating to a “qualified automatic contribution arrangement” under section
401(k)(13) of the Internal Revenue Code (providing an automatic enrollment nondiscrimination
safe harbor) or the uniformity requirement relating to an “eligible automatic contribution
arrangement” under section 414(w) (permitting 90-day withdrawals) merely because default
contributions are made pursuant to an arrangement under which the default contribution
percentage for all eligible employees increases on a date other than the first day of a plan year?

FACTS
Situation 1

Employer X maintains Plan A, a profit-sharing plan intended to satisfy the requirements
of sections 401(a), 401(k), and 401(m), and maintained on a calendar-year basis. Plan A is not
intended to satisty the requirements to be a qualified automatic contribution arrangement or
eligible automatic contribution arrangement.

Under Plan A, any eligible employee of Employer X may affirmatively elect to receive
his or her compensation entirely in cash or to have Employer X make specified contributions on
the eligible employee's behalf to Plan A in lieu of receiving those amounts as cash compensation.
Subject to certain limitations set forth in Plan A, the eligible employee may designate the amount
of these elective contributions as a percentage of the eligible employee's “plan compensation,”
defined under Plan A as base pay (excluding overtime, bonuses, and other special
compensation).

Under Plan A, if any eligible employee of Employer X does not affirmatively elect to
receive cash or to have a specified amount contributed to Plan A, default contributions are
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automatically contributed to Plan A (with a corresponding reduction in the eligible employee’s
cash compensation) beginning with the first pay period of the first plan year of the eligible
employee’s participation in the automatic contribution arrangement. For that first plan year, the
default contribution percentage is 4 percent of plan compensation. Any eligible employee may
elect at any time not to make elective contributions (including not to make default contributions)
or to have Employer X contribute to Plan A a different percentage of plan compensation.

Employer X usually provides annual increases in base pay for its employees effective for
pay periods beginning on or after the employment anniversary date for each employee. Under
Plan A, for plan years after the first plan year of the eligible employee’s participation in the
automatic contribution arrangement, the default contribution percentage is automatically
increased beginning with the first pay period that begins on or after the eligible employee’s
employment anniversary date. The increase in the default contribution percentage is equal to the
greater of (1) 1 percentage point, or (2) a number of percentage points calculated as 30 percent of
the percentage increase in the eligible employee’s base pay for such first pay period over the
eligible employee’s base pay for the immediately preceding pay period (rounded to the nearest
whole percentage). However, under Plan A, the default contribution percentage may never
exceed 11 percent. For example, the default contribution percentage for an employee with
default contributions beginning in 2009 would increase by 1 percentage point each plan year for
pay periods beginning on or after the employee’s employment anniversary date (to 5 percent in
2010, 6 percent in 2011, etc., up to 11 percent in 2016 and later plan years), even if his or her
base pay were not to increase. If the employee’s base pay were to increase by at least 5 percent
during one or more plan years before 2016, the default contribution percentage would increase to
11 percent even earlier.

Eligible employees are provided notices satisfying the timing and content requirements of
section 1.401(k)-1(e)(2)(i1) of the Income Tax Regulations that explain the default contribution
percentage, automatic increases in the default contribution percentage in plan years after the first
plan year, and the eligible employees' right to elect to have no elective contributions (including
no default contributions) made to Plan A or to alter the amount of those contributions.

Plan A provides that elective contributions are immediately nonforfeitable and, if the
eligible employee has not attained age 59-1/2, cannot be distributed prior to the eligible
employee's death or severance from employment, except in the case of hardship. Plan A also
provides that, for each eligible employee, Employer X will make matching contributions to Plan
A on account of the eligible employee’s elective contributions up to a specified percentage of the
eligible employee’s plan compensation.

Plan A provides that default contributions and related matching contributions will, absent
a contrary election, be invested in a qualified default investment alternative (QDIA), as described
in section 2550.404c¢-5 of Department of Labor regulations.

Situation 2

Employer Y maintains Plan B, a profit-sharing plan intended to satisfy the requirements
of sections 401(a), 401(k), and 401(m), and maintained on a calendar-year basis. Plan B is also
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intended to satisfy the requirements to be a qualified automatic contribution arrangement and an
eligible automatic contribution arrangement.

Under Plan B, any eligible employee of Employer Y may affirmatively elect to receive
his or her compensation entirely in cash or to have Employer Y make specified contributions on
the eligible employee's behalf to Plan B in lieu of receiving those amounts as cash compensation.
Subject to certain limitations set forth in Plan B, the eligible employee may designate the amount
of these elective contributions as a percentage of the eligible employee's “plan compensation,”
defined under Plan B.

Under Plan B, if any eligible employee of Employer Y does not affirmatively elect to
receive cash or to have a specified amount contributed to Plan B, default contributions are
automatically contributed to Plan B (with a corresponding reduction in the eligible employee’s
cash compensation) beginning with the first pay period of the first plan year of the eligible
employee’s participation in the automatic contribution arrangement. For that first plan year, the
default contribution percentage is 3 percent of plan compensation. Any eligible employee may
elect at any time not to make elective contributions (including not to make default contributions)
or to have Employer Y contribute to Plan B a different percentage of plan compensation.

Employer Y usually provides annual increases in compensation for its employees
effective for pay periods beginning on or after April 1 each year. Under Plan B, for plan years
after the first plan year of the eligible employee’s participation in the automatic contribution
arrangement, the default contribution percentage is automatically increased beginning with the
first pay period that begins on or after April 1. The increase in the default contribution
percentage is equal to 1 percentage point. However, under Plan B, the default contribution
percentage may never exceed 10 percent.

Eligible employees are provided notices satisfying the timing and content requirements of
sections 401(k)(13)(E) and 414(w)(4) that explain the default contribution percentage, automatic
increases to the default contribution percentage in plan years after the first plan year, and the
eligible employees' right to elect to have no elective contributions (including no default
contributions) made to Plan B or to alter the amount of those contributions.

Plan B provides that elective contributions are immediately nonforfeitable and, if the
eligible employee has not attained age 59-1/2, cannot be distributed prior to the eligible
employee's death or severance from employment, except in the case of hardship or in the case of
a distribution that satisfies the requirements of section 414(w)(2). Plan B also provides that, for
each eligible employee, Employer Y will make specified matching contributions to Plan B on
account of the eligible employee's elective contributions up to a specified percentage of the
eligible employee's plan compensation under a matching formula that satisties the rules of
sections 401(k)(13)(D)(i)(I), (i1), (ii1), and (iv) and 401(m)(12).

Plan B provides that default contributions and related matching contributions will, absent
a contrary election, be invested in a QDIA.

LAW
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Automatic Contribution Arrangements under a Qualified Cash or Deferred
Arrangement

Section 401(k) provides that a profit-sharing or stock bonus plan, a pre-ERISA money
purchase plan, or a rural cooperative plan can meet the requirements of section 401(a) even if it
includes a qualified cash or deferred arrangement. Section 401(k) also sets forth the
requirements that a cash or deferred arrangement must satisfy in order to be a qualified cash or
deferred arrangement.

Section 1.401(k)-1(a)(2)(1) defines a cash or deferred arrangement as an arrangement
under which an employee may make a cash or deferred election with respect to contributions to,

or accruals or other benefits under, a plan that is intended to satisty the requirements of section
401(a).

Section 1.401(k)-1(a)(3)(1) defines a cash or deferred election as any election (or
modification of an earlier election) by an employee to have the employer either provide an
amount to the employee in the form of cash (or some other taxable benefit) that is not currently
available or contribute an amount to a trust (or provide an accrual or other benefit) under a plan
deferring the receipt of compensation.

Section 1.401(k)-1(a)(3)(i1) provides that, for purposes of determining whether an
election is a cash or deferred election, it is irrelevant whether the default that applies in the
absence of an affirmative election is (1) for the employee to receive an amount in cash or some
other taxable benefit or (2) for the employer to contribute an amount to a trust or provide an
accrual or other benefit under a plan deferring the receipt of compensation.

Section 1.401(k)-1(e)(2)(i1) provides that a qualified cash or deferred arrangement must
provide an employee with an effective opportunity to make (or change) a cash or deferred
election at least once during each plan year, and that whether an employee has an effective
opportunity is determined based on all the relevant facts and circumstances, including the
adequacy of notice of the availability of the election, the period of time during which an election
may be made, and any other conditions on elections.

Qualified Automatic Contribution Arrangements (Automatic Enrollment
Nondiscrimination Safe Harbor)

In general, section 401(k)(3) imposes nondiscrimination standards on qualified cash or
deferred arrangements, including an actual deferral percentage (ADP) test. Similarly, in general,
section 401(m) imposes nondiscrimination standards on employer matching contributions made
to a defined contribution plan on behalf of the employee, including an actual contribution
percentage (ACP) test.

Sections 401(k)(13) and 401(m)(12) provide alternative design-based safe harbors for a

cash or deferred arrangement that provides for automatic contributions at a specified level and
meets certain employer matching contribution (or employer nonelective contribution),

EPA-0013430001258-0004



uniformity, notice, and other requirements. A cash or deferred arrangement that satisfies these
requirements 1s a qualified automatic contribution arrangement that is treated as satisfying the
ADP test and the ACP test.

Sections 1.401(k)-3 and 1.401(m)-3 prescribe rules for qualified automatic contribution
arrangements. These rules include, under section 1.401(k)-3(j)(1)(1), a requirement that the
default election under a qualified automatic contribution arrangement be a contribution equal to a
qualified percentage multiplied by the employee’s eligible compensation from which elective
contributions are permitted to be made under the cash or deferred arrangement. Under section
1.401(k)-3(j}(2), in general a default contribution percentage is a qualified percentage only if it is
uniform for all eligible employees, does not exceed 10 percent, and satisfies certain minimum
percentage requirements. Under section 1.401(k)-3(j)(2)(ii1), several exceptions to the
uniformity requirement apply, including that a plan does not fail to satisfy the uniformity
requirement merely because the default contribution percentage varies based on the number of
years (or portions of years) since the beginning of the initial period for an employee. For this
purpose, the initial period begins when the employee first has contributions made pursuant to a
default election under an arrangement that is intended to be a qualified automatic contribution
arrangement for a plan year and ends on the last day of the following plan year. Section
1.401(k)-3(j}(2)(11) sets out the minimum percentage requirements. In general, the minimum
percentage is 3 percent for the initial period. The minimum percentage is 4 percent for the next
succeeding plan year, 5 percent for the next succeeding plan year, and 6 percent for all
succeeding plan years.

Eligible Automatic Contribution Arrangements (Permitting 90-day Withdrawals)

Section 414(w) provides limited relief from generally-applicable distribution restrictions
under sections 401(k)(2)(B), 403(b)(7), 403(b)(11), and 457(d)(1)(A) in the case of an eligible
automatic contribution arrangement. In particular, sections 414(w)(1) and 414(w)(2) provide
that an applicable employer plan that contains an eligible automatic contribution arrangement is
permitted to allow employees, within 90 days after the date of the first default contribution with
respect to the employee under the arrangement, to elect to receive a distribution equal to the
amount of default contributions (and attributable earnings) made with respect to the employee
beginning with the first payroll period to which the eligible automatic contribution arrangement
applies to the employee and ending with the effective date of the election. Sections
414(w)(1)(A) and 414(w)(1)(B) provide that the amount of the distribution is includible in gross
income for the taxable year in which the distribution is made, but is not subject to the additional
income tax under section 72(t). Under section 414(w), an automatic contribution arrangement
must satisfy uniformity, notice, and other requirements in order to be an eligible automatic
contribution arrangement.

Section 1.414(w)-1 prescribes rules under section 414(w), including, under section
1.414(w)-1(b)(2)(1), that the default contribution election under an eligible automatic
contribution arrangement be a uniform percentage of compensation. Under section 1.414(w)-
1(b)(2)(i1), several exceptions to the uniformity requirement apply by cross-reference to section
1.401(k)-3(j}(2)(ii1), including a modified version of the exception under which a plan does not
fail to satisty the uniformity requirement merely because the default contribution percentage
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varies based on the number of years (or portions of years) since the beginning of the initial
period for an employee.

ANALYSIS
Situation 1

The default contributions made for an eligible employee in Situation 1 are elective
contributions made pursuant to a cash or deferred election and satisfy the requirement in section
1.401(k)-1(a)(3)(1) that the amount that each eligible employee may defer as an elective
contribution be available to the eligible employee in cash (or some other taxable benefit).
Pursuant to section 1.401(k)-1(a)(3)(i1), the election is a cash or deferred election and the
contributions are elective contributions even though the contributions are made pursuant to a
default election in the absence of an affirmative election.

Because a default contribution percentage can be increased or otherwise changed over
time pursuant to a plan-specified schedule, the default contributions in Situation 1 do not cease to
be elective contributions merely because default contribution percentages increase over time and
such increases are, in part, determined by reference to the amount of, and are scheduled to take
effect at or by reference to the time of, future increases in base pay.

The structure of increases in the default contribution percentage for years after the first
plan year of an eligible employee’s participation in the automatic contribution arrangement
results in default contribution percentages for eligible employees that are not uniform
percentages of plan compensation for all eligible employees, and the percentages do not vary
based solely on the number of years (or portions of years) since the beginning of the initial
period described in section 1.401(k)-3(j)(2)(111)(A). However, because the automatic
contribution arrangement in Situation 1 is not intended to be an eligible automatic contribution
arrangement or a qualified automatic contribution arrangement, this nonuniformity is
permissible.

Situation 2

The default contributions described in Situation 2 are elective contributions made
pursuant to cash or deferred elections and satisfy the requirement in section 1.401(k)-1(a)(3)(i)
that the amount that each eligible employee may defer as an elective contribution be available to
the eligible employee in cash (or some other taxable benefit). Pursuant to section 1.401(k)-
1(a)(3)(i1), the election is a cash or deferred election and the contributions are elective
contributions even though the contributions are made pursuant to a default election in the
absence of an affirmative election.

The default contributions described in Situation 2 do not cause the arrangement to fail to
satisfy the requirements for a qualified automatic contribution arrangement and an eligible
automatic contribution arrangement. In particular, the provisions in Plan B under which, for plan
years after the first plan year of an eligible employee’s participation in the automatic contribution
arrangement, the default contribution percentage is automatically increased beginning with the
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first pay period that begins on or after April 1, do not cause Plan B to fail the uniformity
requirement of sections 1.401(k)-3(j)(2)(1) and 1.414(w)-1(b)(2)(i). The increases are cligible for
an exception to the uniformity requirement because they apply in the same manner to all eligible
employees for whom the same number of years or portions of years have elapsed since default
contributions were first made for them under the automatic contribution arrangement.

Also, the default contribution percentages for each plan year after the first plan year
satisfy the minimum default contribution percentage requirements of section 1.401(k)-3(j)(2)(i1)
for periods beginning both before and on or after April 1 of such a plan year. This is because,
under section 1.401(k)-3(j)(2)(11)(B), the minimum default contribution percentage of 4 percent
is not required to apply until after the end of the plan year following the first plan year of an
eligible employee’s participation in the automatic contribution arrangement, whereas, under Plan
B, the increased default contribution percentage of 4 percent applies earlier, beginning with the
first pay period that begins on or after April 1 of the plan year following the first plan year.
Similarly, the minimum default contribution percentages of 5 percent and 6 percent set out in
section 1.401(k)-3(j)(2)(11)(C) and (D) are satisfied under Plan B earlier than required.
Alternatively, if under Plan B increased default contribution percentages had not begun to apply
until April 1 of the second plan year following the first plan year, the minimum default
contribution percentage requirements could have been satisfied by using an initial default
contribution percentage of 4 percent (rather than 3 percent).

HOLDINGS

1. Default contributions to a profit-sharing plan will not fail to be considered
elective contributions merely because they are made pursuant to an automatic contribution
arrangement under which an eligible employee’s default contribution percentage automatically
increases in plan years after the first plan year of the eligible employee’s participation in the
automatic contribution arrangement based in part on increases in the eligible employee’s plan
compensation.

2. Default contributions under an automatic contribution arrangement will not fail to
satisfy the qualified percentage requirement (including uniformity and minimum percentage
requirements) relating to a qualified automatic contribution arrangement or the uniformity
requirement relating to an eligible automatic contribution arrangement merely because default
contributions are made pursuant to an arrangement under which the default contribution
percentage for all eligible employees increases on a date other than the first day of a plan year.

DRAFTING INFORMATION
The principal author of this revenue ruling is Roger Kuehnle of the Employee Plans, Tax

Exempt and Government Entities Division. Questions regarding this revenue ruling may be sent
via e-mail to RetirementPlanQuestions(@irs.gov.
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Part |

Section 401. - Qualified Pension, Profit-sharing, and Stock Bonus Plans
Annual Paid Time Off Contributions

Rev. Rul. 2009-31

ISSUES

(1) Do the amendments described below to an existing qualified profit-sharing plan
requiring or permitting certain annual contributions of the dollar equivalent of
unused paid time off cause the plan to fail to meet the requirements of § 401(a)
and, if applicable, § 401(k) of the Internal Revenue Code (Code)?

(2) When is a participant required to recognize gross income with respect to the
contributions to the qualified profit-sharing plan and payments to the participant
as described below?

FACTS

For purposes of each situation below, it is assumed that the employer is a
corporation to which subchapter C of Chapter 1, Subtitle A, of the Code applies; that
each participant is an individual who accounts for gross income under the cash receipts
and disbursements method of accounting and has a calendar year taxable year; that all
employees of the employer are eligible to participate in the paid time off plan (the PTO
Plan) on substantially the same terms and conditions; that prior to its amendment, the
PTO Plan qualifies as a bona fide sick and vacation leave plan for purposes of § 409A
and § 1.409A-1(a)(5) of the Income Tax Regulations; that all payments for paid time off
(whether paid for used or unused time off) are made from the general assets of the
employer; and that the employer has two-week pay periods. For this purpose, a paid
time off plan refers to a sick and vacation leave plan under which a participant may take
paid leave without regard to whether the leave is due to ililness or incapacity.

Situation 1

Company Z maintains the Company Z PTO Plan (Z PTO Plan), under which all
participants are granted up to 240 hours of paid time off each January 1 (prorated for
new hires commencing employment during the calendar year), with the number of hours
depending solely on the participant’s number of years of service. For this purpose,
salaried employees are treated as working 8 hours per work day. Under the Z PTO
Plan, no unused paid time off hours remaining as of the close of business on December
31 may be carried over to the following year.

Company Z also maintains the Company Z Profit Sharing Plan (Z Profit Sharing
Plan), which is a profit-sharing plan that, without regard to the amendment described in
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this Situation 1, meets the requirements of § 401(a). The Z Profit Sharing Plan includes
a qualified cash or deferred arrangement under § 401(k) that provides for elective
contributions and that does not provide for catch-up contributions under § 414(v). The Z
Profit Sharing Plan has a calendar year plan year and limitation year.

In December 2008, Company Z amended the Z Profit Sharing Plan and the Z
PTO Plan, effective January 1, 2009, to provide that (1) the dollar equivalent of any
unused paid time off as of the close of business on December 31 is forfeited under the
Z PTO Plan and the dollar equivalent of the amount forfeited is contributed to the Z
Profit Sharing Plan and allocated to the participant’s account as of December 31, to the
extent the contribution (in combination with prior annual additions) does not exceed the
applicable limitations under § 415(c), and (2) the dollar equivalent of any remaining paid
time off is paid to the employee by February 28 of the following year. Under the Z Profit
Sharing Plan, the amounts attributable to paid time off are in addition to other
contributions under the plan and are treated as nonelective contributions. For these
purposes, the dollar equivalent of the unused paid time off is determined as the number
of hours of unused paid time off multiplied by the participant’s hourly rate of
compensation as of December 31 of that year (determined for salaried employees by
treating the employee as working 8 hours per work day).

A is an employee of Company Z who participates in the Z PTO Plan and the Z
Profit Sharing Plan. As of the close of business on December 31, 2009, A has 20x
hours of unused paid time off and earns $25 per hour, and therefore the dollar
equivalent of A’s unused paid time off is $500x. Because of the application of the
limitations under § 415(c), Company Z may contribute only $400x of unused paid time
off to the Z Profit Sharing Plan for allocation to A’s account in the 2009 limitation year (in
combination with prior annual additions).

Company Z contributes $400x to the Z Profit Sharing Plan on behalf of A on
February 28, 2010, and allocates this amount to A’s account under the Z Profit Sharing
Plan as of December 31, 2009. Company Z pays A the remaining $100x in cash on
February 28, 2010.

Situation 2

Company Y maintains the Company Y PTO Plan (Y PTO Plan), under which
participants ratably accrue up to 240 hours of paid time off each calendar year on a pay-
period basis beginning on January 1 and at the end of the year may carry over to the
following year an amount of unused paid time off not to exceed a specified number of
hours (the carryover limit). For this purpose, salaried employees are treated as working
8 hours per work day. The dollar equivalent of any unused paid time off for a year in
excess of the carryover limit is paid to the participant by February 28 of the following
year.

Company Y also maintains the Company Y Section 401(k) Plan (Y 401(k) Plan),
which is a profit-sharing plan that, without regard to the amendment described in this
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Situation 2, meets the requirements of § 401(a). The Y 401(k) Plan includes a qualified
cash or deferred arrangement under § 401(k) that provides for elective contributions
and that does not provide for catch-up contributions under § 414(v). The Y 401(k) Plan
has a calendar year plan year and limitation year.

In December 2008, Company Y amended the Y 401(k) Plan and the Y PTO Plan,
effective January 1, 2009, to provide that a participant may elect to reduce all or part of
the dollar equivalent of any unused paid time off that may not be carried over to the
following year and have that amount contributed by Company Y to the Y 401(k) Plan
and allocated to the participant’s account as of the beginning of the third pay period of
the following year, to the extent that the contribution (in combination with prior annual
additions) does not exceed the applicable limitations under § 415(c) and to the extent
that the contributions (in combination with prior elective deferrals) do not exceed the
applicable limitation under § 401(a)(30). Under the terms of the Y 401(k) Plan,
contributions of the dollar equivalent of paid time off are in addition to other
contributions under the Y 401(k) Plan and are treated as elective contributions (for
example, the same distribution restrictions apply). The dollar equivalent of any unused
paid time off that is not contributed to the Y 401(k) Plan under the terms of the amended
Y PTO Plan is paid to the participant by February 28 of the following year. For these
purposes, the dollar equivalent of the unused paid time off is determined as the number
of hours of unused paid time off multiplied by the participant’s hourly rate of
compensation as of December 31 of the initial year (determined for salaried employees
by treating the employee as working 8 hours per work day).

B is an employee of Company Y who participates in the Y PTO Plan and the Y
401(k) Plan. As of the close of business on December 31, 2009, B has 15x hours of
unused paid time off in excess of the carryover limit and earns $30 per hour, so the
dollar equivalent of B’s unused paid time off in excess of the carryover limit is $450x.

Pursuant to a valid and timely election, B elects to have 60% of the dollar
equivalent of the unused paid time off in excess of the carryover limit, or $270x,
contributed to the Y 401(k) Plan, the contribution of which would not cause the plan to
exceed the limitations under §§ 401(a)(30) and 415(c) for the applicable year. On
February 1, 2010, Company Y contributes $270x to the Y 401(k) Plan and allocates
$270x to B’s account under the plan as of February 1, 2010. Under the terms of the Y
401(k) Plan, this amount is treated as a contribution for the 2010 plan year. Company Y
pays B the remaining $180x on February 1, 2010.

LAW

Section 401(a) provides that a trust created or organized in the United States and
forming part of a stock bonus, pension, or profit-sharing plan of an employer for the
exclusive benefit of its employees or their beneficiaries constitutes a qualified trust
under that section if a series of conditions is met. Section 401(a)(4) provides as one of
those conditions that the contributions or benefits provided under the plan do not
discriminate in favor of highly compensated employees (within the meaning of § 414(q)).
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A plan maintained pursuant to a collective bargaining agreement is deemed to satisfy
the nondiscrimination requirements. In other cases, under the regulations under

§ 401(a)(4), the amount of nonelective contributions under a profit-sharing plan must
satisfy either a design-based safe harbor or a test based on the contributions made for
individual participants.

Section 401(a)(30) of the Code provides that in the case of a trust which is part of
a plan under which elective deferrals (within the meaning of § 402(g)(3)) may be made
with respect to any individual during a calendar year, such trust does not constitute a
qualified trust unless the plan provides that the amount of such deferrals under such
plan and all other plans, contracts, or arrangements of an employer maintaining such
plan may not exceed the amount of the limitation in effect under § 402(g)(1)(A) for
taxable years beginning in such calendar year. Under § 402(g)(3), elective
contributions under a qualified cash or deferred arrangement are included in the
definition of elective deferrals.

Section 401(k)(2)(A) provides, in pertinent part, that a qualified cash or deferred
arrangement is any arrangement which is part of a profit sharing plan or stock bonus
plan, a pre-ERISA money purchase plan, or a rural cooperative plan, which meets the
requirements of § 401(a), and under which a covered employee may elect to have the
employer make payments as contributions to a trust under the plan on behalf of the
employee, or to the employee directly in cash.

Section 1.401(k)-1(a)(3)(i) provides that a cash or deferred election is any
election by an employee to have the employer either: (A) provide an amount to the
employee in the form of cash or some other taxable benefit that is not currently
available or (B) contribute an amount to a trust, or provide an accrual or other benefit,
under a plan deferring the receipt of compensation.

Section 1.401(k)-6 defines nonelective contributions as employer contributions
(other than matching contributions) with respect to which the employee may not elect to
have the contributions paid to the employee in cash or other benefits instead of being
contributed to the plan. Section 1.401(k)-6 defines elective contributions as
contributions made pursuant to a cash or deferred election under a cash or deferred
arrangement (whether or not qualified).

Under § 401(k)(3)(A)(ii), elective contributions under a qualified cash or deferred
arrangement generally must satisfy the actual deferral percentage test. Section
1.401(k)-2(a)(4)(i) provides generally that for purposes of the actual deferral percentage
test, elective contributions are taken into account for a year if the elective contribution is
allocated to the participant’s account under the plan as of a date within that year, and
certain other requirements are satisfied.

Section 402(a) provides that any amount actually distributed to any distributee by
an employees’ trust described in § 401(a) which is exempt from tax under § 501(a) is
taxable to the distributee in the taxable year of the distributee in which distributed, under
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§ 72. Section 72(t) provides, in pertinent part, that the income tax applicable to any
amount a participant receives from a qualified plan generally is increased by an amount
equal to 10 percent of the portion of the amount includible in gross income unless the
amounts are distributed on or after the date on which the participant attains age 59 V2 or
after the participant's separation from service after attainment of age 55.

Section 402(e)(3) provides, in pertinent part, that contributions made by an
employer on behalf of an employee to a trust which is part of a qualified cash or
deferred arrangement (as defined in § 401(k)(2)) are not treated as distributed or made
available to the employee nor as contributions made to the trust by the employee
merely because the arrangement includes provisions under which the employee has an
election whether the contribution will be made to the trust or received by the employee
in cash.

Section 415(a)(1)(B) provides that a trust which is part of a pension, profit-
sharing, or stock bonus plan shall not constitute a qualified trust under § 401(a) if in the
case of a defined contribution plan, contributions and other additions under the plan with
respect to any participant for any taxable year exceed the limitation of § 415(c). Section
415(c)(1) provides that contributions and other additions with respect to a participant
exceed the limitation of § 415(c) if, when expressed as an annual addition to the
participant’s account, the annual addition is greater than the lesser of $40,000 or 100
percent of the participant’s compensation. Section 415(d)(1)(C) provides that the
Secretary shall adjust annually the $40,000 amount for increases in the cost-of-living.

Section 1.415(c)-1(b)(1)(i) generally defines the term “annual addition” as the
sum, credited to a participant’s account for any limitation year, of (A) employer
contributions; (B) employee contributions; and (C) forfeitures. Under § 1.415(c)-1(b)(6),
an annual addition generally is treated as credited to the account of a participant for a
particular limitation year if it is allocated to the participant’s account under the terms of
the plan as of any date within that limitation year.

Section 415(c)(3)(A) provides that, in general, the term “participant’s
compensation” means the compensation of the participant from the employer for the
year. Section 1.415(c)-2(b)(1) provides that, for purposes of § 415, compensation
includes amounts received for personal services actually rendered in the course of
employment with the employer maintaining the plan, to the extent that the amounts are
includible in gross income (or to the extent the amounts would have been received and
includible in gross income but for certain elections, including an election described in
§ 402(e)(3)). However, under § 1.415(c)-2(b)(2), contributions by an employer to a plan
of deferred compensation (other than certain elective contributions described in
§ 402(e)(3)) are not included in compensation for purposes of § 415.

Section 1.415(c)-2(e)(1)(i) states in pertinent part that, in order to be taken into
account for a limitation year, compensation within the meaning of section 415(c)(3) must

be actually paid or made available to an employee (or, if earlier, includible in the gross
income of the employee) within the limitation year. Section 1.415(c)-2(e)(1)(ii) states in
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pertinent part that, except as otherwise provided in § 1.415(c)-2(e), in order to be taken
into account for a limitation year, compensation within the meaning of section 415(c)(3)
must be paid or treated as paid to the employee (in accordance with the rules of

§ 1.415-2(e)(1)(i)) prior to the employee’s severance from employment with the
employer maintaining the plan.

Section 451(a) and § 1.451-1(a) provide that an item of gross income is
includible in gross income in the taxable year in which it is actually or constructively
received by a taxpayer using the cash receipts and disbursements method of
accounting. Under § 1.451-2(a), income is constructively received in the taxable year
during which it is credited to a taxpayer’s account, set apart or otherwise made available
so that the taxpayer may draw on it at any time. However, income is not constructively
received if the taxpayer’s control of its receipt is subject to substantial limitations or
restrictions.

Section 409A(a)(1)(A)(i) provides, in pertinent part, that if at any time during a
taxable year a nonqualified deferred compensation plan fails to meet certain
requirements set forth under § 409A(a), or is not operated in accordance with such
requirements, all compensation deferred under the plan for the taxable year and all
preceding taxable years shall be includible in gross income for the taxable year to the
extent not subject to a substantial risk of forfeiture and not previously included in gross
income. Section 409A(a)(1)(B) provides, in pertinent part, that any compensation
required to be included in gross income under § 409A(a)(1)(A) for a taxable year shall
be subject to the additional taxes set forth in § 409A(a)(1)(B).

Section 409A(d)(1) provides that the term “nonqualified deferred compensation
plan” means any plan that provides for the deferral of compensation, other than: (A) a
qualified employer plan and (B) any bona fide vacation leave, sick leave, compensatory
time, disability pay, or death benefit plan. Section 409A(d)(2) provides, in pertinent part,
that the term “qualified employer plan” means any plan, contract, pension, account or
trust described in § 219(g)(5)(A) or (B) (without regard to § 219(g)(5)(A)(iii)).
Section 219(g)(5)(A)(i) refers to a plan described in § 401(a), which includes a trust
exempt from tax under § 501(a).

ANALYSIS
Situation 1

The amendment of the Z Profit Sharing Plan to require certain contributions of
the dollar equivalent of unused paid time off to the Z Profit Sharing Plan does not cause
the Z Profit Sharing Plan to fail to meet the requirements of § 401(a), provided that the
contributions made pursuant to the arrangement satisfy the nondiscrimination
requirements of § 401(a)(4) (in combination with other contributions and forfeitures
allocated for the year). Because A is not provided a right to elect a payment of the
dollar equivalent of the unused paid time off in lieu of a plan contribution, Company Z's
contribution of $400x to the Z Profit Sharing Plan is not an elective contribution that is
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made pursuant to a cash or deferred election within the meaning of § 401(k)(2)(A) and
§ 1.401(k)-(1)(@)(3)(i). Rather, Company Z’s contribution to the Z Profit Sharing Plan is
a nonelective employer contribution within the meaning of § 1.401(k)-6.

The amount contributed and allocated for each participant will vary based on the
amount of the participant’s unused paid time off. Thus, contributions for unused paid
time off are likely to preclude a plan from satisfying a design-based safe harbor under
§ 401(a)(4). Therefore, testing based on the contributions made for individual
participants generally will be required.

The contributions made pursuant to the arrangement must also not exceed the
limitations under § 415(c) (in combination with prior annual additions). Because the
contribution of $400x on behalf of A was allocated to A’s account as of December 31,
2009, and made February 28, 2010 (before the end of the 30 day period following the
deadline for Company Z to file its income tax return), it is subject to the limitations under
§ 415(c) applicable for the 2009 limitation year and is taken into account for § 401(a)(4)
purposes for the 2009 plan year. Under the facts presented, the contribution of $400x
does not cause the plan to exceed the limitations under § 415(c).

If the requirements of § 401(a)(4) are met, the amount contributed will be
includible in A’s gross income in accordance with § 402(a) only when distributed to A.
Like any other distribution from the Z Profit Sharing Plan, the distribution of amounts
attributable to the dollar equivalent of the unused paid time off is subject to an additional
10% income tax under § 72(t) unless the distribution satisfies one of the exceptions
described in § 72(t)(2), such as being made on or after the date on which the participant
attains age 59 or after the participant separates from service after attainment of age
55.

Under the Z PTO Plan as amended, the dollar equivalent of unused paid time off
is not paid, set apart, or otherwise made available so that A may draw on it either (i)
during the 2009 calendar year or (ii) upon conversion in 2009 to a contribution to a
qualified plan or cash payment in 2010. Therefore, under the doctrine of constructive
receipt and § 451, such amount is not includible in A’s gross income in 2009. In
addition, the amendment to the Z PTO Plan and the operation of the plan in accordance
with the terms of the amendment do not cause the Z PTO Plan to fail to qualify as a
bona fide sick and vacation leave plan for purposes of § 409A and § 1.409A-1(a)(5).
The $100x payment is includible in A’s gross income in 2010, the taxable year in which
it is paid to A.

Situation 2

The amendment of the Y 401(k) Plan to permit certain contributions of the dollar
equivalent of unused paid time off to the Y 401(k) Plan does not cause the Y 401(k)
Plan to fail to meet the requirements of §§ 401(a) and 401(k), provided that the
contributions (taking into account other contributions, prior deferrals, and prior annual
additions, as applicable) satisfy the nondiscrimination requirements of § 401(k) and the
applicable limitations of §§ 401(a)(30) and 415(c).
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Because B is provided a right to elect either a payment of cash or a plan
contribution for the dollar equivalent of unused paid time off that may not be carried over
to the subsequent year, Company Y’s contribution of $270x to the Y 401(k) Plan and
allocation to B’s account under the plan is an elective contribution. Because the
contribution is made on February 1, 2010 and is not treated as allocated for 2009, it is
taken into consideration for the nondiscrimination requirements of § 401(k) and the
limitations of §§ 401(a)(30) and 415(c) for 2010.

Under the facts presented, the allocation of $270x would not cause the Y 401(k)
Plan to exceed the limitations of § 415(c) for the 2010 limitation year. Although the
dollar equivalent of the unused paid time off was made available to D in 2010, pursuant
to § 402(e)(3), the $270x is not treated as made available to D if the amount was
contributed to the plan as part of a qualified cash or deferred arrangement. If the
requirements of §§ 401(k) and 401(a)(30) are met, the contribution will have been made
pursuant to a qualified cash or deferred arrangement under § 401(k) and will be
includible in B’s gross income in accordance with § 402(a) only when distributed to B.
Like any other distribution from the Y 401(k) Plan, the distribution of amounts
attributable to the dollar equivalent of the unused paid time off is subject to an additional
10% income tax under § 72(t) unless the distribution satisfies one of the exceptions
described in § 72(t)(2), such as being made on or after the date on which the participant
attains age 59 or after the participant separates from service after attainment of age
55.

Under the Y PTO Plan, as amended, the dollar equivalent of unused paid time off
is not paid, set apart, or otherwise made available so that B may draw on it either (i)
during the 2009 calendar year or (ii) upon conversion in 2009 to a contribution to a
qualified plan or cash payment in 2010. Therefore, under the doctrine of constructive
receipt and § 451, such amount is not includible in B’s gross income in 2009. In
addition, the amendment to the Y PTO Plan and the operation of the plan in accordance
with the terms of the amendment do not cause the Y PTO Plan to fail to qualify as a
bona fide sick and vacation leave plan for purposes of § 409A and § 1.409A-1(a)(5).
The $180x payment is includible in B’s gross income in 2010, the taxable year in which
it is paid to B.

HOLDING

(1) Under the facts presented, the amendments requiring or permitting certain
contributions of the dollar equivalent of unused paid time off to a qualified profit-
sharing plan do not cause the plan to fail to meet the qualification requirements
of § 401(a), provided that the contributions satisfy the applicable requirements of
§§ 401(a)(4) and 415(c) and, where applicable, §§ 401(k) and 401(a)(30).

(2) Under the facts presented, assuming the applicable qualification requirements
are satisfied, a participant does not include in gross income contributions of the
dollar equivalent of unused paid time off to the profit-sharing plan in accordance
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with § 402(a) until distributions are made to the participant from the plan and
does not include in gross income an amount paid for the dollar equivalent of
unused paid time off that is not contributed to the profit-sharing plan until the
taxable year in which the amount is paid to the participant.

DRAFTING INFORMATION

The principal authors of this revenue ruling are Robert Gertner, Roger Kuehnle, and
Alice Lynch of the Employee Plans, Tax Exempt and Government Entities Division.
Questions regarding this revenue ruling may be sent via e-mail to
retirementplanquestions@irs.gov.
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Part |

Section 401. — Qualified Pension, Profit-sharing, and Stock Bonus Plans
Paid Time Off Contributions at Termination of Employment

Rev. Rul. 2009-32

ISSUES

(3) Do the amendments described below to an existing qualified profit-sharing plan
requiring or permitting certain contributions to the plan of the dollar equivalent of
unused paid time off at a participant’s termination of employment cause the plan
to fail to meet the requirements of § 401(a) and, if applicable, § 401(k) of the
Internal Revenue Code (Code)?

(4) When is a participant required to recognize gross income with respect to the
contributions to the qualified profit-sharing plan and payments to the participant
as described below?

FACTS

For purposes of each situation below, it is assumed that the employer is a
corporation to which subchapter C of Chapter 1, Subtitle A of the Code applies; that
each participant is an individual who accounts for gross income under the cash receipts
and disbursements method of accounting and has a calendar year taxable year; that all
employees of the employer are eligible to participate in the paid time off plan (the PTO
plan) on substantially the same terms and conditions; that prior to its amendment, the
PTO plan qualifies as a bona fide sick and vacation leave plan for purposes of § 409A
and § 1.409A-1(a)(5) of the Income Tax Regulations; that payments under the PTO plan
for unused paid time off constitute payment for unused accrued bona fide sick, vacation,
or other leave for purposes of § 1.415(c)-2(e)(3)(iii)(A); that all payments for paid time
off (whether paid for used or unused time off) are made from the general assets of the
employer; and that the employer has two-week pay periods. For this purpose, a paid
time off plan refers to a sick and vacation pay or leave plan under which a participant
may take paid leave without regard to whether the leave is due to ililness or incapacity.

Situation 1

Company X maintains the Company X PTO Plan (X PTO Plan), under which all
participants are granted up to 240 hours of paid time off each January 1 (prorated for
new hires commencing employment during the calendar year), with the number of hours
depending solely on the participant’'s number of years of service. For this purpose,
salaried employees are treated as working 8 hours per work day. Under the X PTO
Plan, a participant at the end of the year may carry over to the following year an amount
of unused paid time off not to exceed a specified number of hours (the carryover limit),
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and any hours of unused paid time off in excess of the carryover limit are forfeited. If a
participant terminates employment, the dollar equivalent of any hours of unused paid
time off remaining at the termination of employment are paid to the terminated
participant within 60 days after the termination of employment, with the dollar equivalent
determined as the number of hours of unused paid time off multiplied by the terminated
participant’s hourly rate of compensation for the pay period during which the participant
terminates employment (determined for salaried employees by treating the employee as
working 8 hours per work day).

Company X also maintains the Company X Profit Sharing Plan (X Profit Sharing
Plan), which is a profit-sharing plan that, without regard to the amendment described in
this Situation 1, meets the requirements of § 401(a). The X Profit Sharing Plan includes
a qualified cash or deferred arrangement under § 401(k) that provides for elective
contributions and that does not provide for catch-up contributions under § 414(v). The
X Profit Sharing Plan has a calendar year plan year and limitation year. The X Profit
Sharing Plan provides that amounts for unused paid time off paid by the later of 2%
months after termination of employment with Company X or the end of the limitation
year that includes the date of the severance from employment are treated as
compensation under the plan for purposes of § 415, to the extent permissible under
§ 415. The X Profit Sharing Plan provides that § 415 compensation is determined using
only amounts actually paid during the limitation year.

In December 2008, Company X amended the X Profit Sharing Plan and the
X PTO Plan, effective January 1, 2009, to provide that the dollar equivalent of any
unused paid time off at the time of a participant’s termination of employment is forfeited
under the X PTO Plan and is contributed to the X Profit Sharing Plan and allocated to
the participant’s account as of the first day of the second pay period beginning
immediately after the participant’s termination of employment, to the extent the
contribution (in combination with prior annual additions) does not exceed the applicable
limitations under § 415(c). Under the X Profit Sharing Plan, contributions of the dollar
equivalent of paid time off are in addition to other contributions under the plan and are
treated as nonelective contributions. Under the terms of the X PTO Plan, the dollar
equivalent of any unused paid time off that is not contributed to the X Profit Sharing
Plan is paid to the terminated participant within 60 days after the termination of
employment. For these purposes, the dollar equivalent of the unused paid time off is
determined as the number of hours of unused paid time off multiplied by the terminated
participant’s hourly rate of compensation for the pay period during which the participant
terminates employment (determined for salaried employees by treating the employee as
working 8 hours per work day).

C is an employee of Company X who participates in the X PTO Plan and the X
Profit Sharing Plan. C's employment terminates on October 1, 2009. As of the close of
business on October 1, 2009, C has 12x hours of unused paid time off, and earns $25
per hour, and so has unused paid time off with a dollar equivalent of $300x. 12x hours
does not exceed the sum of the hours in the remaining work days for 2009 plus the
carryover limit.
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A contribution of $300x to the X Profit Sharing Plan on behalf of C, in
combination with prior annual additions, would not cause C’s total contributions and
annual additions to exceed the limitations under § 415(c) for the 2009 limitation year.
Company X contributes $300x to the X Profit Sharing Plan on October 19, 2009, and
allocates this amount to C’s account under the X Profit Sharing Plan, effective as of
October 19, 2009.

Situation 2

The facts are the same as in Situation 1, except that C's employment terminates
on December 28, 2009, and any payment for unused paid time off on account of
termination will be paid to C in 2010 and will be the only payment of compensation that
C will receive from Company X in 2010. C has 12x hours of unused paid time off and
earns $25 per hour, and therefore, has unused paid time off with a dollar equivalent of
$300x. The 12x hours of unused paid time off does not exceed the sum of the hours in
the remaining work days for 2009 plus the carryover limit. The $300x does not exceed
the § 415(c) applicable dollar limit for 2010. Company X contributes $150x to the X
Profit Sharing Plan on January 18, 2010, and allocates the amount to C’s account under
the X Profit Sharing Plan as of January 18, 2010. This contribution is not treated as a
contribution to the X Profit Sharing Plan for 2009. Company X pays the remaining
$150x to C on January 18, 2010.

Situation 3

Company W maintains the Company W PTO Plan (W PTO Plan), under which
participants ratably accrue up to 240 hours of paid time off each calendar year on a pay-
period basis beginning on January 1. For this purpose, salaried employees are treated
as working 8 hours per work day. Under the W PTO Plan, a specified number of
unused paid time off hours remaining as of the close of business on December 31 may
be carried over to the following year, and any hours of unused paid time off in excess of
the carryover limit are forfeited. If a participant terminates employment, the dollar
equivalent of any hours of unused paid time off remaining at the termination of
employment are paid to the terminated participant within 60 days after the termination of
employment, with the dollar equivalent determined as the number of hours of unused
paid time off multiplied by the terminated participant’s hourly rate of compensation for
the pay period during which the participant terminates employment (determined for
salaried employees by treating the employee as working 8 hours per work day).

Company W also maintains the Company W Section 401(k) Plan (W 401(k)
Plan), which is a profit-sharing plan that, without regard to the amendment described in
this Situation 3, meets the requirements of § 401(a). The W 401(k) Plan includes a
qualified cash or deferred arrangement under § 401(k) that does not provide for catch-
up contributions under § 414(v). The W 401(k) Plan has a calendar year plan year and
limitation year. The W 401(k) Plan provides that for purposes of §§ 401(k) and 415(c),
amounts contributed to the plan are taken into account for the year in which falls the
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date the amounts are allocated to the participant’'s account under the plan. The

W 401(k) Plan also provides that amounts for unused paid time off paid by the later of
22 months after termination of employment with Company W or the end of the limitation
year that includes the date of the severance from employment, are treated as
compensation under the plan for purposes of § 415, to the extent permissible under

§ 415(c). The W 401(k) Plan provides that, for purposes of § 415, compensation is
determined by including only amounts actually paid during the limitation year.

In December 2008, Company W amended the W 401(k) Plan and the W PTO
Plan, effective January 1, 2009, to provide that a participant may elect to reduce all or
part of the dollar equivalent of any unused paid time off at the time of a participant’s
termination of employment and have that amount contributed by Company W and
allocated to the participant’s account under the W 401(k) Plan as of the first day of the
second pay period beginning immediately after the participant’s termination of
employment, to the extent that the contribution (in combination with prior annual
additions) does not exceed the applicable limitations under § 415(c) and to the extent
the contributions (in combination with prior elective deferrals) do not exceed the
applicable limitation under § 401(a)(30). Under the terms of the W 401(k) Plan,
contributions of the dollar equivalent of paid time off are in addition to other
contributions and treated as elective contributions. Under the terms of the W PTO Plan,
the dollar equivalent of any unused paid time off that is not contributed to the W 401(k)
Plan is paid to the employee on the first day of the second pay period beginning
immediately after the participant’s termination of employment. For these purposes, the
dollar equivalent of the unused paid time off is determined as the number of hours of
unused paid time off multiplied by the terminated participant’s hourly rate of
compensation for the pay period during which the participant terminates employment
(determined for salaried employees by treating the employee as working 8 hours per
work day).

D is an employee of Company W who participates in the W PTO Plan and the W
401(k) Plan. D terminates employment on October 1, 2009. As of the close of business
on October 1, 2009, D has 15x hours of unused paid time off, and earns $20 per hour,
and so has unused paid time off with a dollar equivalent of $300x. 15x hours does not
exceed the sum of the hours in the remaining work days for 2009 plus the carryover
limit.

D has a valid and timely election in effect to have 70% of the dollar equivalent of
the unused paid time off contributed to the W 401(k) Plan. The contribution of $210x
(70% of $300x) would not exceed the applicable limitations under §§ 401(a)(30) and
415(c). Company W contributes $210x to the W 401(k) Plan on October 19, 2009, and
allocates that amount to D’s account under the W 401(k) Plan as of October 19, 2009.
Company W pays the remaining $90x to D on October 19, 2009.

Situation 4
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The facts are the same as in Situation 3, except that D’'s employment terminates
on December 28, 2009, and any payment for unused paid time off on account of
termination will be paid to D in 2010 and will be the only payment of compensation that
D will receive from Company W in 2010. As of the close of business on December 28,
2009, D has 15x hours of unused paid time off, and earns $20 per hour, and so has
unused paid time off with a dollar equivalent of $300x. 15x hours does not exceed the
sum of the hours in the remaining work days for 2009 plus the carryover limit.

D has a valid and timely election in effect to have 70% of the dollar equivalent of
the unused paid time off contributed to the W 401(k) Plan. The contribution of $210x
(70% of $300x) would not exceed the applicable limitations under §§ 401(a)(30) and
415(c). Company W contributes $210x to the W 401(k) Plan on January 18, 2010 and
allocates that amount to D’s account under the W 401(k) Plan as of January 18, 2010.
Company W pays the remaining $90x to D on January 18, 2010.

LAW

Section 401(a) provides that a trust created or organized in the United States and
forming part of a stock bonus, pension, or profit-sharing plan of an employer for the
exclusive benefit of its employees or their beneficiaries constitutes a qualified trust
under that section if a series of conditions is met. Section 401(a)(4) provides as one of
those conditions that the contributions or benefits provided under the plan do not
discriminate in favor of highly compensated employees (within the meaning of § 414(q)).
A plan maintained pursuant to a collective bargaining agreement is deemed to satisfy
the nondiscrimination requirements. In other cases, under the regulations under
§ 401(a)(4), the amount of nonelective contributions under a profit-sharing plan must
satisfy either a design-based safe harbor or a test based on the contributions made for
individual participants.

Section 401(a)(30) of the Code provides that in the case of a trust which is part of
a plan under which elective deferrals (within the meaning of § 402(g)(3)) may be made
with respect to any individual during a calendar year, such trust does not constitute a
qualified trust unless the plan provides that the amount of such deferrals under such
plan and all other plans, contracts, or arrangements of an employer maintaining such
plan may not exceed the amount of the limitation in effect under § 402(g)(1)(A) for
taxable years beginning in such calendar year. Under § 402(g)(3), elective
contributions under a qualified cash or deferred arrangement are included in the
definition of elective deferrals.

Section 401(k)(2)(A) provides, in pertinent part, that a qualified cash or deferred
arrangement is any arrangement which is part of a profit sharing plan or stock bonus
plan, a pre-ERISA money purchase plan, or a rural cooperative plan, which meets the
requirements of § 401(a), and under which a covered employee may elect to have the
employer make payments as contributions to a trust under the plan on behalf of the
employee, or to the employee directly in cash.
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Section 1.401(k)-1(a)(3)(i) provides that a cash or deferred election is any
election by an employee to have the employer either: (A) provide an amount to the
employee in the form of cash or some other taxable benefit that is not currently
available or (B) contribute an amount to a trust, or provide an accrual or other benefit,
under a plan deferring the receipt of compensation.

Section 1.401(k)-6 defines nonelective contributions as employer contributions
(other than matching contributions) with respect to which the employee may not elect to
have the contributions paid to the employee in cash or other benefits instead of being
contributed to the plan. Section 1.401(k)-6 defines elective contributions as
contributions made pursuant to a cash or deferred election under a cash or deferred
arrangement (whether or not qualified).

Under § 401(k)(3)(A)(ii), elective contributions under a qualified cash or deferred
arrangement generally must satisfy the actual deferral percentage test. Section
1.401(k)-2(a)(4)(i) provides generally that for purposes of the actual deferral percentage
test, elective contributions are taken into account for a year if the elective contribution is
allocated to the participant’s account under the plan as of a date within that year, and
certain other requirements are satisfied.

Section 402(a) provides that any amount actually distributed to any distributee by
an employees’ trust described in § 401(a) which is exempt from tax under § 501(a) is
taxable to the distributee in the taxable year of the distributee in which distributed, under
§ 72. Section 72(t) provides, in pertinent part, that the income tax applicable to any
amount a participant receives from a qualified plan generally is increased by an amount
equal to 10 percent of the portion of the amount includible in gross income unless such
amounts are distributed on or after the date on which the participant attains age 592 or
after the participant’s separation from service after attainment of age 55.

Section 402(e)(3) provides, in pertinent part, that contributions made by an
employer on behalf of an employee to a trust which is part of a qualified cash or
deferred arrangement (as defined in § 401(k)(2)) are not treated as distributed or made
available to the employee nor as contributions made to the trust by the employee
merely because the arrangement includes provisions under which the employee has an
election whether the contribution will be made to the trust or received by the employee
in cash.

Section 415(a)(1)(B) provides that a trust which is part of a pension, profit-
sharing, or stock bonus plan does not constitute a qualified trust under § 401(a) if in the
case of a defined contribution plan, contributions and other additions under the plan with
respect to any participant for any taxable year exceed the limitation of § 415(c). Section
415(c)(1) provides that contributions and other additions with respect to a participant
exceed the limitation of § 415 if, when expressed as an annual addition to the
participant’s account, the annual addition is greater than the lesser of $40,000 or 100
percent of the participant’s compensation. Section 415(d)(1)(C) provides that the
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Secretary shall adjust annually the $40,000 amount for increases in the cost-of-living in
accordance with regulations prescribed by the Secretary.

Section 1.415(c)-1(b)(1)(i) generally defines the term “annual addition” as the
sum, credited to a participant’s account for any limitation year, of (A) employer
contributions; (B) employee contributions; and (C) forfeitures. Under § 1.415(c)-1(b)(6),
an annual addition generally is treated as credited to the account of a participant for a
particular limitation year if it is allocated to the participant’s account under the terms of
the plan as of any date within that limitation year.

Section 415(c)(3)(A) provides that in general, the term “participant’s
compensation” means the compensation of the participant from the employer for the
year. Section 1.415(c)-2(b)(1) provides that, for purposes of § 415, compensation
includes amounts received for personal services actually rendered in the course of
employment with the employer maintaining the plan, to the extent that the amounts are
includible in gross income (or to the extent the amounts would have been received and
includible in gross income but for certain elections, including an election described in
§ 402(e)(3)). However, under § 1.415(c)-2(b)(2), contributions by an employer to a
plan of deferred compensation (other than certain elective contributions, including
contributions described in § 402(e)(3)) are not included in compensation for purposes of
§ 415.

Section 1.415(c)-2(e)(1)(i) states in pertinent part that, in order to be taken into
account for a limitation year, compensation within the meaning of section 415(c)(3) must
be actually paid or made available to an employee (or, if earlier, includible in the gross
income of the employee) within the limitation year. Section 1.415(c)-2(e)(1)(ii) states in
pertinent part that, except as otherwise provided in § 1.415(c)-2(e), in order to be taken
into account for a limitation year, compensation within the meaning of section 415(c)(3)
must be paid or treated as paid to the employee (in accordance with the rules of
§ 1.415(c)-2(e)(1)(i)) prior to the employee’s severance from employment with the
employer maintaining the plan.

Section 1.415(c)-2(e)(3) provides that a plan may provide that certain amounts
are included in the participant's compensation (within the meaning of § 415(c)(3)) if
those amounts are paid by the later of 22 months after severance from employment
with the employer maintaining the plan or the end of the limitation year that includes the
date of severance from employment with the employer maintaining the plan, and those
amounts would have been included in the definition of compensation had they been
paid prior to the employee’s severance from employment with the employer maintaining
the plan. Section 1.415(c)-2(e)(3)(iii)(A) provides that an amount is described in
§ 1.415(c)-2(e)(3)(iii) (and therefore may be included in § 415(c) compensation subject
to certain conditions) if the amount is payment for unused accrued bona fide sick,
vacation, or other leave, but only if the employee would have been able to use the leave
if employment had continued.
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Section 451(a) and §1.451-1(a) provide that an item of gross income is includible
in gross income in the taxable year in which it is actually or constructively received by a
taxpayer using the cash receipts and disbursements method of accounting. Under
§1.451-2(a), income is constructively received in the taxable year during which it is
credited to a taxpayer’s account, set apart or otherwise made available so that the
taxpayer may draw on it at any time. However, income is not constructively received if
the taxpayer’s control of its receipt is subject to substantial limitations or restrictions.

Section 409A(a)(1)(A)(i) provides, in pertinent part, that if at any time during a
taxable year a nonqualified deferred compensation plan fails to meet certain
requirements set forth under § 409A(a), or is not operated in accordance with such
requirements, all compensation deferred under the plan for the taxable year and all
preceding taxable years shall be includible in gross income for the taxable year to the
extent not subject to a substantial risk of forfeiture and not previously included in gross
income. Section 409A(a)(1)(B) provides, in pertinent part, that any compensation
required to be included in gross income under § 409A(a)(1)(A) for a taxable year shall
be subject to the additional taxes set forth in § 409A(a)(1)(B).

Section 409A(d)(1) provides that the term “nonqualified deferred compensation
plan” means any plan that provides for the deferral of compensation, other than: (A) a
qualified employer plan and (B) any bona fide vacation leave, sick leave, compensatory
time, disability pay, or death benefit plan. Section 409A(d)(2) provides, in pertinent part
that the term “qualified employer plan” means any plan, contract, pension, account or
trust described in § 219(g)(5)(A) or (B) (without regard to § 219(g)(5)(A)(iii)).
Section 219(g)(5)(A)(i) refers to a plan described in § 401(a), which includes a trust
exempt from tax under § 501(a).

3

ANALYSIS
Situation 1

The amendment to the X Profit Sharing Plan to require certain contributions of
the dollar equivalent of unused paid time off to the X Profit Sharing Plan does not cause
the X Profit Sharing Plan to fail to meet the requirements of § 401(a), provided that the
contributions satisfy the requirements of § 401(a)(4) (in combination with other
contributions and forfeitures allocated for the year). Because C is not provided a right to
elect a payment of cash for unused paid time off in lieu of a plan contribution, Company
X’s contribution of $300x to the X Profit Sharing Plan is not an elective contribution that
is made pursuant to a cash or deferred election within the meaning of § 401(k)(2)(A)
and § 1.401(k)-(1)(a)(3)(i). Rather, Company X’s contribution to the X Profit Sharing
Plan is a nonelective employer contribution within the meaning of § 1.401(k)-6.

The amount contributed and allocated for each participant will vary based on the
amount of the participant’s unused paid time off. Thus, the contributions for unused
paid time off are likely to preclude a plan from satisfying a design-based safe harbor
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under § 401(a)(4). Therefore, testing based on the contributions made for individual
participants generally will be required.

The contributions made pursuant to the arrangement must also not exceed the
limitations under § 415(c) (in combination with prior annual additions). Because the
contribution of $300x was allocated to C’s account as of October 12, 2009, and made
on that date (before the end of the 30 day period following the deadline for Company X
to file its income tax return), the contribution is subject to the limitations under § 415(c)
applicable for the 2009 limitation year and is taken into account for § 401(a)(4) purposes
for the 2009 plan year. Under the facts presented, the contribution of $300x (in
combination with prior annual additions) does not exceed the limitations of § 415(c) for
2009.

If the requirements of § 401(a)(4) are met, the amount contributed will be
included in C’s gross income in accordance with § 402(a) only when the amount is
distributed to C. Like any other distribution from the X Profit Sharing Plan, the
distribution of amounts attributable to the dollar equivalent of unused paid time off is
subject to an additional 10% income tax under § 72(t) unless the distribution satisfies
one of the exceptions described in § 72(t), such as being made on or after the date on
which the participant attains age 59 or after the participant separates from service
after attainment of age 55.

The amendment to the X PTO Plan and the operation of the plan in accordance
with the terms of the amendment do not cause the X PTO Plan to fail to qualify as a
bona fide sick and vacation leave plan for purposes of § 409A and § 1.409A-1(a)(5).

Situation 2

The amendment to the X Profit Sharing Plan to require certain contributions of
the dollar equivalent of unused paid time off to the X Profit Sharing Plan does not cause
the X Profit Sharing Plan to fail to meet the requirements of § 401(a) of the Code,
provided that the contributions made pursuant to the amendment satisfy the
requirements of § 401(a)(4) (in combination with other contributions and forfeitures
allocated for the year). Because C is not provided a right to elect a payment of cash for
unused paid time off in lieu of a contribution to the X Profit Sharing Plan, Company X’s
contribution of $150x to the X Profit Sharing Plan is not an elective contribution that is
made pursuant to a cash or deferred election within the meaning of § 401(k)(2)(A) and
§ 1.401(k)-(1)(@)(3)(i). Rather, Company X’s contribution to the X Profit Sharing Plan is
a nonelective employer contribution within the meaning of § 1.401(k)-6.

The contributions made pursuant to the arrangement must also not exceed the
limitations under § 415(c) (in combination with prior annual additions). Because the
contribution is allocated to C’s account on January 18, 2010, and made on that date
(before the end of the 30 day period following the deadline for Company X to file its
income tax return), the contribution is subject to the limitations under § 415 applicable
for the 2010 limitation year and is taken into account for § 401(a)(4) purposes for the
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2010 plan year. Under the facts, none of the $300x exceeds the applicable

§ 415(c)(1)(A) dollar limit for 2010, so the $150x contribution also would not exceed the
applicable § 415(c)(1)(A) dollar limit. However, under § 415(c)(1)(B), the $150x
contribution must also not exceed 100 percent of compensation for the 2010 limitation
year. Because the $150x contribution is a nonelective contribution, it is not taken into
account as compensation for purposes of § 415. However, because the paid time off
could have been carried over and used in 2010 had C remained employed, the payment
of the remaining $150x to C on January 18 can be included as § 415 compensation for
2010. Accordingly, the allocation of $150x to C’s account will provide an allocation of
100 percent of compensation and will not exceed the § 415(c) limitations for the 2010
limitation year.

If the requirements of § 401(a)(4) are met, the amount contributed will be
included in C’s gross income in accordance with § 402(a) only when the amount is
distributed to C. Like any other distribution from the X Profit Sharing Plan, the
distribution of amounts attributable to the dollar equivalent of unused paid time off is
subject to an additional 10% income tax under § 72(t) unless the distribution satisfies
one of the exceptions described in § 72(t), such as being made on or after the date on
which the participant attains age 59 or after the participant separates from service
after attainment of age 55.

Under the facts of Situation 2, C terminates employment in 2009, but the
contribution to the X Profit Sharing Plan and the cash payment to C occur in
2010. Under the X PTO Plan as amended, the dollar equivalent of unused paid time off
is not paid, set apart, or otherwise made available so that C may draw on it either (i)
during the 2009 calendar year or (ii) upon conversion in 2009 to a contribution to a
qualified plan or cash payment in 2010. Therefore, such amount is not includible in C's
gross income in 2009 under the doctrine of constructive receipt and § 451. In addition,
the amendment to the X PTO Plan and the operation of the plan in accordance with the
terms of the amendment do not cause the X PTO Plan to fail to qualify as a bona fide
sick and vacation leave plan for purposes of § 409A and § 1.409A-1(a)(5). The $150x
payment is includible in C’s gross income in 2010, the taxable year in which it is paid to
C.

Situation 3

The amendment to the W 401(k) Plan to permit certain contributions of the dollar
equivalent of unused paid time off to the W 401(k) Plan does not cause the W 401(k)
Plan to fail to meet the requirements of §§ 401(a) and 401(k), provided that the
contributions (taking into account other contributions, prior deferrals, and prior annual
additions, as applicable) satisfy the nondiscrimination requirements of § 401(k) and the
applicable limitations of §§ 401(a)(30) and 415(c).

Because D is provided a right to elect either a payment of cash or a plan
contribution for the dollar equivalent of unused paid time off that may not be carried over
to the following year, Company W’s contribution of $210x to the W 401(k) Plan is an
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elective contribution. Because the contribution is allocated to D’s account as of October
19, 2009, and is made on that date (before the end of the 30 day period following the
deadline for Company W to file its income tax return), the contribution is subject to the
limitations under § 415 applicable for the 2009 limitation year. The contribution is also
subject to the limitations on elective deferrals under § 401(a)(30) applied for 2009 and
the actual deferral percentage nondiscrimination testing under § 401(k)(3)(A)(ii) and

§ 1.401(k)-2 for the 2009 plan year.

Under the facts presented, the allocation of $210x to D’s account (in combination
with prior annual additions) does not cause the plan to exceed the limitations of
§ 415(c). Although the dollar equivalent of the unused paid time off was made available
to D in 2009, pursuant to § 402(e)(3) the $210x is not treated as made available to D
because the amount was contributed to the plan as part of a qualified cash or deferred
arrangement. Accordingly, if the nondiscrimination requirements of § 401(k) and the
limitations of § 401(a)(30) are met, the amount contributed will be included in D’s gross
income in accordance with § 402(a) only when the amount is distributed to D. Like any
other distributions from the W 401(k) Plan, the distribution of amounts attributable to the
dollar equivalent of unused paid time off is subject to the additional 10% income tax
under § 72(t) if the distribution does not meet one of the exceptions of § 72(t), such as
being made on or after the date on which the participant attains age 597~ or after the
participant separates from service after attainment of age 55.

In addition, the amendment to the W PTO Plan and the operation of the plan in
accordance with the terms of the amendment do not cause the W PTO Plan to fail to
qualify as a bona fide sick and vacation leave plan for purposes of § 409A and
§ 1.409A-1(a)(5). The $90x payment is includible in D’s gross income in 2009, the
taxable year in which it is paid to D.

Situation 4

The amendment to the W 401(k) Plan to permit certain contributions of the dollar
equivalent of unused paid time off to the W 401(k) Plan does not cause the W 401(k)
Plan to fail to meet the requirements of §§ 401(a) and 401(k), provided that the
contributions (taking into account other contributions, prior deferrals, and prior annual
additions, as applicable) satisfy the nondiscrimination requirements of § 401(k) and the
applicable limitations of §§ 401(a)(30) and 415(c).

Because D is provided a right to elect either a payment of cash or a plan
contribution for the dollar equivalent of unused paid time off that may not be carried over
to the following year, Company W's contribution of $210x to the W 401(k) Plan is an
elective contribution. Because the contribution is made on January 18, 2010, and is
allocated as of that date (before the end of the 30 day period following the deadline for
Company W to file its income tax return), the contribution is subject to the limitations
under § 415 applicable for the 2010 limitation year. The contribution is also subject to
the limitations on elective deferrals under § 401(a)(30) applied for 2010 and the actual
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deferral percentage nondiscrimination testing under § 401(k)(3)(A)(ii) and § 1.401(k)-2
for the 2010 plan year.

As an elective contribution, the $210x may be treated as compensation for
purposes of § 415, so that D’s total 2010 compensation for purposes of § 415(c) is
$300x (the $210x elective contribution plus the $90x payment). Under the facts
presented, the allocation of $210x to D’s account (in combination with prior annual
additions) will not cause the plan to exceed the limitations of § 415(c). Although the
dollar equivalent of the unused paid time off was made available to D in 2010, pursuant
to § 402(e)(3) the $210x will not be treated as made available to D because the amount
was contributed to the plan as part of a qualified cash or deferred arrangement.
Accordingly, if the nondiscrimination requirements of § 401(k) and the limitations of
§ 401(a)(30) are met, the amount contributed will be included in D’s gross income in
accordance with § 402(a) only when the amount is distributed to D. Like any other
distributions from the W 401(k) Plan, the distribution of amounts attributable to the dollar
equivalent of unused paid time off is subject to the additional 10% income tax under
§ 72(t) if the distribution does not meet one of the exceptions of § 72(t), such as being
made on or after the date on which the participant attains age 59 or after the
participant separates from service after attainment of age 55.

Under the facts of Situation 4, D terminates employment in 2009, but the
contribution to the X Profit Sharing Plan and the cash payment to D occur in
2010. Under the X PTO Plan as amended, the dollar equivalent of unused paid time off
is not paid, set apart, or otherwise made available so that D may draw on it either (i)
during the 2009 calendar year or (ii) upon conversion in 2009 to a contribution to a
qualified plan or cash payment in 2010. Therefore, such amount is not includible in D's
gross income in 2009 under the doctrine of constructive receipt and § 451. In addition,
the amendment to the W PTO Plan and the operation of the plan in accordance with the
terms of the amendment do not cause the W PTO Plan to fail to qualify as a bona fide
sick and vacation leave plan for purposes of § 409A and § 1.409A-1(a)(5). The $90x
payment is includible in D’s gross income in 2010, the taxable year in which it is paid to
D.

HOLDING

(3) Under the facts presented, the amendments requiring or permitting certain
contributions of the dollar equivalent of unused paid time off to a qualified profit-
sharing plan do not cause the plan to fail to meet the qualification requirements
of § 401(a), provided that the contributions satisfy the applicable requirements of
§§ 401(a)(4) and 415(c) and, where applicable, §§ 401(k) and 401(a)(30).

(4) Under the facts presented, assuming the applicable qualification requirements
are satisfied, a participant does not include in gross income contributions of the
dollar equivalent of unused paid time off to the profit-sharing plan in accordance
with § 402(a) until distributions are made to the participant from the plan and
does not include in gross income an amount paid for the dollar equivalent of
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unused paid time off that is not contributed to the profit-sharing plan untii the
taxable year in which the amount is paid to the participant.

DRAFTING INFORMATION

The principal authors of this revenue ruling are Robert Gertner, Roger Kuehnle, and
Alice Lynch of the Employee Plans, Tax Exempt and Government Entities Division.
Questions regarding this revenue ruling may be sent via e-mail to
retirementplanquestions@irs.gov.
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Part lll - Administrative, Procedural and Miscellaneous
Adding Automatic Enroliment to Section 401(k) Plans -- Sample Amendments

Notice 2009-65

. PURPOSE

This notice facilitates automatic enroliment by providing two sample plan
amendments for sponsors, practitioners, and employers who want to add certain
automatic contribution features to their § 401(k) plans. Sample Amendment 1 can be
used to add an automatic contribution arrangement to a § 401(k) plan. Sample
Amendment 2 can be used to add an eligible automatic contribution arrangement
described in § 414(w) of the Internal Revenue Code (permitting 90-day withdrawals) to
a § 401(k) plan.

. BACKGROUND

Rev. Rul. 2000-8, 2000-1 C.B. 617, provides guidance on automatic contribution
arrangements in § 401(k) plans, and under § 1.401(k)-1(a)(3)(ii) of the Income Tax
Regulations, the default that applies under a § 401(k) plan in the absence of an
employee’s affirmative election can be for the employer to make elective contributions
to the plan on the employee’s behalf.

Under § 1.401(k)-1(e)(2)(ii), a § 401(k) plan must provide an eligible employee an
effective opportunity to make (or change) a cash or deferred election at least once
during each plan year, and whether an eligible employee has an effective opportunity is
determined based on all the relevant facts and circumstances, including the adequacy
of notice of the availability of the election, the period of time during which an election
may be made, and any other conditions on elections.

Section 902 of the Pension Protection Act of 2006, Public Law 109-280
(PPA ‘06), added §§ 401(k)(13), 401(m)(12), and 414(w) to the Code and amended
§§ 411(a)(3)(G) and 4979 to facilitate automatic contribution arrangements in qualified
cash or deferred arrangements under § 401(k). Final regulations under these Code
sections were published in the Federal Register on February 24, 2009 (74 F.R. 8200).
Section 1107 of PPA 06 provided generally that any plan amendment made pursuant to
PPA '06 can be made as late as the last day of the first plan year beginning on or after
January 1, 2009 (2011 in the case of a governmental plan).

lll. SAMPLE PLAN AMENDMENTS

In General. Two sample plan amendments are provided in the Appendix that
sponsors, practitioners, and employers (“plan sponsors”) can adopt or use in drafting
individualized plan amendments. Because each amendment is a sample amendment,
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plan sponsors are not required to adopt either amendment verbatim. In fact, it may be
necessary for plan sponsors to modify the chosen amendment to conform to their plan’s
terms and administrative procedures.

Time and Manner of Adoption. Plan sponsors who want to add one of the
sample amendments to their § 401(k) plans must adopt the chosen amendment by the
later of (1) the end of the plan year in which the amendment is effective, pursuant to the
deadline to adopt a discretionary amendment as provided in § 5.05(2) of Rev. Proc.
2007-44,2007-2 C.B 54; or (2) if applicable, the deadline under § 1107 of PPA 06 for
adopting an amendment made pursuant to PPA ‘06. Pursuant to § 5.06(1) of Rev. Proc
2007-44, a later deadline may apply to a governmental plan. The timely adoption of the
chosen amendment must be evidenced by a written document that is signed and dated
by the employer (including an adopting employer of a pre-approved plan). However,
regardless of when the amendment is adopted, the proper notice describing the
features of the plan as amended must be provided to employees affected by the
amendment within a reasonable period before the amendment is effective.

Effect on Reliance. The adoption of either sample plan amendment (as modified,
if necessary to conform to the plan’s terms and administrative procedures) will not result
in the loss of reliance on a favorable opinion, advisory, or determination letter. Also, the
Service will not treat the adoption of one of the amendments as affecting the pre-
approved status of a master and prototype (“M&P”) or volume submitter plan. That is,
such an amendment to an M&P plan that is adopted by an employer will not cause the
plan to fail to be an M&P plan. Similarly, such an amendment to a volume submitter
plan that is adopted by an employer will not cause the plan to fail to be a volume
submitter plan.

Format of the Sample Amendments. The format of the sample plan amendments
generally follows the design of pre-approved plans, including all M&P plans, that employ
a “basic plan document” and an “adoption agreement.” Thus, the sample plan
amendments include language designed for inclusion in a basic plan document and
language designed for inclusion in an adoption agreement to allow the employer to
select among options related to the application of the basic plan document provision.
Sponsors of plans that do not use an adoption agreement should modify the format of
the chosen amendment to incorporate the appropriate adoption agreement options in
the terms of the amendment. In such case, the notes in the adoption agreement portion
of the sample amendment should not be included in the amendment that will be signed
and dated by the employer.

DRAFTING INFORMATION
The principal author of this notice is Roger Kuehnle of the Employee Plans, Tax

Exempt and Government Entities Division. Questions regarding this notice may be sent
via e-mail to RetirementPlanQuestions@irs.gov.
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Appendix
Sample Amendment 1
Article [ ] Automatic Contribution Arrangement
Section 1. Rules of Application

1.1 If the Employer has elected the automatic contribution arrangement option in the
adoption agreement, the provisions of this Article shall apply and, to the extent that any
other provision of the Plan is inconsistent with the provisions of this Article, the
provisions of this Article shall govern.

1.2 Default Elective Deferrals will be made on behalf of Covered Employees who do
not have an affirmative election in effect regarding Elective Deferrals. The amount of
Default Elective Deferrals made for a Covered Employee each pay period is equal to
the Default Percentage specified in the adoption agreement multiplied by the Covered
Employee’s compensation for that pay period. If the Employer has so elected in the
adoption agreement, a Covered Employee’s Default Percentage will increase by a
designated percentage point or points each Plan Year up to the maximum, beginning
with the second Plan Year that begins after the Default Percentage first applies to the
Covered Employee. The increase will be effective beginning with the first pay period
that begins in such Plan Year or, if elected by the Employer in the adoption agreement,
the first pay period in such Plan Year that begins on or after the date specified in the
adoption agreement.

1.3 A Covered Employee will have a reasonable opportunity after receipt of the notice
described in Section 3 of this Article to make an affirmative election regarding Elective
Deferrals (either to have no Elective Deferrals made or to have a different amount of
Elective Deferrals made) before Default Elective Deferrals are made on the Covered
Employee’s behalf. Default Elective Deferrals being made on behalf of a Covered
Employee will cease as soon as administratively feasible after the Covered Employee
makes an affirmative election.

Section 2. Definitions

2.1 An "automatic contribution arrangement” is an arrangement under which, in the
absence of an affirmative election by a Covered Employee, a certain percentage of
compensation will be withheld from the Covered Employee’s pay and contributed to the
Plan as an Elective Deferral.

2.2 A “Covered Employee” is a Plan participant identified in the adoption agreement as
being covered under the automatic contribution arrangement.
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2.3 “Default Elective Deferrals” are Elective Deferrals contributed to the Plan under the
automatic contribution arrangement on behalf of Covered Employees who do not have
an affirmative election in effect regarding Elective Deferrals.

2.4 The “Default Percentage” is the percentage of a Covered Employee’s
compensation contributed to the Plan as a Default Elective Deferral for a Plan Year.
The Default Percentage is specified in the adoption agreement.

Section 3. Notice Requirement

3.1 At least 30 days, but not more than 90 days, before the beginning of the Plan Year,
the Employer will provide each Covered Employee a comprehensive notice of the
Covered Employee's rights and obligations under the automatic contribution
arrangement, written in a manner calculated to be understood by the average Covered
Employee. If an employee becomes a Covered Employee after the 90th day before the
beginning of the Plan Year and does not receive the notice for that reason, the notice
will be provided no more than 90 days before the employee becomes a Covered
Employee but not later than the date the employee becomes a Covered Employee.

3.2 The notice will accurately describe:

(a) The amount of Default Elective Deferrals that will be made on the Covered
Employee’s behalf in the absence of an affirmative election;

(b) The Covered Employee’s right to elect to have no Elective Deferrals made on
his or her behalf or to have a different amount of Elective Deferrals made; and
(c) How Default Elective Deferrals will be invested in the absence of the Covered
Employee’s investment instructions.

Sample Adoption Agreement Language:

Article [ ] Automatic Contribution Arrangement

[ 11f checked, the Automatic Contribution Arrangement provisions of Article [ ] apply.
Section 1. Covered Employee

Employees covered under the automatic contribution arrangement are: (check
one of the options below)

[ 1 All Plan participants.

[ 1 All Plan participants who do not have an affirmative election in effect
regarding Elective Deferrals.

[ 1 All Plan participants who become Plan participants on or after the effective
date of the automatic contribution arrangement and who do not have an
affirmative election in effect regarding Elective Deferrals.
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Section 2. Default Percentage (Check one of the options below and insert a percentage
or percentages and, if applicable, a date.)

[ 1 The Default Percentage is [ ]%.

[ 1 The initial Default Percentage is [ ]% and will increase by [ ] (insert a
number) percentage point(s) as described in Section 1.2 of Article [ ] of the Plan
until the Default Percentage is [ 1%. (/nsert the highest Default Percentage that
will apply.) Each increase will be effective at the beginning of the Plan Year
unless a different date is inserted here: . (Insert the date of
each increase.)

Section 3. Effective Date

The Automatic Contribution Arrangement under Article [ ] is effective
. (Insert the date the amendment is effective.)

Name of Employer

By:  Signature Date

Name and title

Sample Amendment 2
Article [ ] Eligible Automatic Contribution Arrangement (EACA)
Section 1. Rules of Application

1.1 If the Employer has elected the EACA option in the adoption agreement, the
provisions of this Article shall apply for the Plan Year and, to the extent that any other
provision of the Plan is inconsistent with the provisions of this Article, the provisions of
this Article shall govern.

1.2 Default Elective Deferrals will be made on behalf of Covered Employees who do
not have an affirmative election in effect regarding Elective Deferrals. The amount of
Default Elective Deferrals made for a Covered Employee each pay period is equal to
the Default Percentage specified in the adoption agreement multiplied by the Covered
Employee’s compensation for that pay period. If the Employer has so elected in the
adoption agreement, a Covered Employee’s Default Percentage will increase by a
designated percentage point or points each Plan Year, beginning with the second Plan
Year that begins after the Default Percentage first applies to the Covered Employee.
The increase will be effective beginning with the first pay period that begins in such Plan
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Year or, if elected by the Employer in the adoption agreement, the first pay period in
such Plan Year that begins on or after the date specified in the adoption agreement.

1.3 A Covered Employee will have a reasonable opportunity after receipt of the notice
described in Section 4 of this Article to make an affirmative election regarding Elective
Deferrals (either to have no Elective Deferrals made or to have a different amount of
Elective Deferrals made) before Default Elective Deferrals are made on the Covered
Employee’s behalf. Default Elective Deferrals being made on behalf of a Covered
Employee will cease as soon as administratively feasible after the Covered Employee
makes an affirmative election.

Section 2. Definitions

2.1 An “EACA” is an automatic contribution arrangement that satisfies the uniformity
requirement in Section 3 of this Article and the notice requirement in Section 4 of this
Article.

2.2 An "automatic contribution arrangement” is an arrangement under which, in the
absence of an affirmative election by a Covered Employee, a certain percentage of
compensation will be withheld from the Covered Employee’s pay and contributed to the
Plan as an Elective Deferral.

2.3 A “Covered Employee” is a Plan participant identified in the adoption agreement as
being covered under the EACA.

2.4 “Default Elective Deferrals” are the Elective Deferrals contributed to the Plan under
the EACA on behalf of Covered Employees who do not have an affirmative election in
effect regarding Elective Deferrals.

2.5 The “Default Percentage” is the percentage of a Covered Employee’s
compensation contributed to the Plan as a Default Elective Deferral for the Plan Year.
The Default Percentage is specified in the adoption agreement.

Section 3. Uniformity Requirement

3.1 Except as provided in Section 3.2 below or if the Employer has elected an
increasing Default Percentage in the adoption agreement, the same percentage of
compensation will be withheld as Default Elective Deferrals from all Covered Employees
subject to the Default Percentage.

3.2 Default Elective Deferrals will be reduced or stopped to meet the limitations under
Code §§ 401(a)(17), 402(g), and 415 and to satisfy any suspension period required
after a hardship distribution.

Section 4. Notice Requirement
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4.1 At least 30 days, but not more than 90 days, before the beginning of the Plan Year,
the Employer will provide each Covered Employee a comprehensive notice of the
Covered Employee's rights and obligations under the EACA, written in a manner
calculated to be understood by the average Covered Employee. If an employee
becomes a Covered Employee after the 90th day before the beginning of the Plan Year
and does not receive the notice for that reason, the notice will be provided no more than
90 days before the employee becomes a Covered Employee but not later than the date
the employee becomes a Covered Employee.

4.2 The notice must accurately describe:

(a) The amount of Default Elective Deferrals that will be made on the Covered
Employee’s behalf in the absence of an affirmative election;

(b) The Covered Employee’s right to elect to have no Elective Deferrals made on
his or her behalf or to have a different amount of Elective Deferrals made;

(c) How Default Elective Deferrals will be invested in the absence of the Covered
Employee’s investment instructions; and

(d) The Covered Employee’s right to make a withdrawal of Default Elective
Deferrals and the procedures for making such a withdrawal.

Section 5. Withdrawal of Default Eiective Deferrals

5.1 No later than 90 days after Default Elective Deferrals are first withheld from a
Covered Employee’s pay, the Covered Employee may request a distribution of his or
her Default Elective Deferrals. No spousal consent is required for a withdrawal under
this Section 5.

5.2 The amount to be distributed from the Plan upon the Covered Employee’s request
is equal to the amount of Default Elective Deferrals made through the earlier of (a) the
pay date for the second payroll period that begins after the Covered Employee’s
withdrawal request and (b) the first pay date that occurs after 30 days after the Covered
Employee’s request, plus attributable earnings through the date of distribution. Any fee
charged to the Covered Employee for the withdrawal may not be greater than any other
fee charged for a cash distribution.

5.3 Unless the Covered Employee affirmatively elects otherwise, any withdrawal
request will be treated as an affirmative election to stop having Elective Deferrals made
on the Covered Employee’s behalf as of the date specified in Section 5.2 above.

5.4 Default Elective Deferrals distributed pursuant to this Section 5 are not counted
towards the dollar limitation on Elective Deferrals contained in Code § 402(g) nor for the
ADP test. Matching Contributions that might otherwise be allocated to a Covered
Employee’s account on behalf of Default Elective Deferrals will not be allocated to the
extent the Covered Employee withdraws such Elective Deferrals pursuant to this
Section 5 and any Matching Contributions already made on account of Default Elective
Deferrals that are later withdrawn pursuant to this Section 5 will be forfeited.
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Section 6. Special Rule for Distribution of Excess Contributions and Excess Aggregate
Contributions

If the Employer has elected in the adoption agreement that all Plan participants are
Covered Employees, then the Plan has until 6 months (rather than 2%z months) after the
end of the Plan Year to distribute Excess Contributions and Excess Aggregate
Contributions and avoid the Code § 4979 10% excise tax.

Sample Adoption Agreement Language:
Article [ ] Eligible Automatic Contribution Arrangement (EACA)

[ 11f checked, the Eligible Automatic Contribution Arrangement (EACA) provisions of
Article [ ] apply.

Section 1. Covered Employee
Employees covered under the EACA are: (check one of the options below)

[ 1 All Plan participants.

[ 1 All Plan participants who do not have an affirmative election in effect
regarding Elective Deferrals.

[ 1 All Plan participants who become Plan participants on or after the effective
date of the EACA and who do not have an affirmative election in effect regarding
Elective Deferrals.

Section 2. Default Percentage (Check one of the options below and insert a percentage
or percentages and, if applicable, a date.)

[ 1 The Default Percentage is [ ]%.

[ 1 The initial Default Percentage is [ ]% and will increase by [ ] (insert a
number) percentage point(s) as described in Section 1.2 of Article [ ] of the Plan
until the Default Percentage is [ 1%. (/nsert the highest Default Percentage that
will apply.) Each increase will be effective at the beginning of the Plan Year
unless a different date is inserted here: . (Insert the date of
each increase.)

Section 3. Effective Date

The Eligible Automatic Contribution Arrangement (EACA) under Article [ ]is
effective . (Insert the first day of the Plan Year for which the
EACA applies or the date the Plan is effective, if later.)

Name of Employer
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By:  Signature Date

Name and title

38

EPA-0013430001258-0038



Part lll - Administrative, Procedural and Miscellaneous

Automatic Enrollment in SIMPLE IRAs

Notice 2009-66
. PURPOSE

This notice provides guidance to facilitate automatic enroliment in SIMPLE IRA
plans, including questions and answers relating to the inclusion in a SIMPLE IRA plan of
an automatic contribution arrangement. See also Notice 2009-67, IRB 2009-39, |
which provides a sample amendment that may be used to add an automatic contribution
arrangement to a SIMPLE IRA plan.

. BACKGROUND

Section 408(p) provides rules for a SIMPLE IRA plan, which is a simplified tax-
favored retirement plan for small employers. Notice 98-4, 1998-1 C.B. 269, provides
guidance with respect to SIMPLE IRA plans.

Under a SIMPLE IRA plan, contributions are made to SIMPLE individual
retirement accounts or annuities (referred to as “SIMPLE IRAs”) established pursuant to
the plan adopted by the employer. A SIMPLE IRA plan must be maintained on a
calendar-year basis. A new SIMPLE [RA plan is generally permitted to be established
as of any date between January 1 and October 1, or, in the case of an employer that
comes into existence after October 1, a SIMPLE IRA plan is permitted to be established
as soon as administratively feasible after the employer comes into existence. In
addition, the SIMPLE IRA plan must be the only plan maintained by the employer,
except for a plan in which only employees covered by a collective bargaining agreement

are eligible to participate.
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Contributions under a SIMPLE [RA plan consist of salary reduction contributions,
i.e., contributions made at the election of an employee eligible to participate in the plan
(an “eligible employee”), as well as employer matching contributions required to be
made with respect to each eligible employee’s salary reduction contributions. Subject to
a notice requirement, an employer may elect to make nonelective contributions rather
than matching contributions. These salary reduction contributions and employer
matching or nonelective contributions must be the only contributions under the plan.

All contributions to an eligible employee’s SIMPLE IRA must be nonforfeitable.
Employer contributions are not permitted to be conditioned on the retention of the
contributions in an employee’s SIMPLE IRA, and the employer is not permitted to
impose any restrictions on withdrawals from the SIMPLE IRA.

Salary reduction contributions to a SIMPLE IRA are subject to a dollar limit (the
“SIMPLE IRA dollar limit,” $11,500 for 2009) and are also taken into account in applying
the dollar limit under § 402(g) on all elective contributions made by an individual to
employer-sponsored retirement plans (the “aggregate dollar limit,” $16,500 for 2009). In
the case of an individual who is at least 50 years old, these dollar limits are increased
by the amount of permissible catch-up contributions ($2,500 for 2009 in the case of the
SIMPLE IRA dollar limit and $5,500 for 2009 in the case of the aggregate dollar limit).

Each eligible employee under a SIMPLE IRA plan must be permitted to elect,
during the 60-day period immediately preceding the beginning of the calendar year, i.e.,
November 2 to December 31 (the “annual 60-day election period”), to make salary
reduction contributions for the year or to change the amount of such contributions under

a prior election, including changing the amount to $0. For the first year an employee is
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eligible to make salary reduction contributions, including the first year a SIMPLE IRA
plan is established, the employee must be given a 60-day election period (the “initial 60-
day election period”) that includes either the date the employee becomes eligible or the
day before that date. For example, if a newly hired employee becomes eligible to make
salary reduction contributions on July 19, 2010, then the 60-day period can begin as
early as May 20, 2010 (thus including July 18, 2010, the day before the employee’s
eligibility date) or as late as July 19, 2010. A SIMPLE IRA plan may also permit an
eligible employee to make or change a salary reduction contribution election during
additional or longer election periods.

An employee must be permitted to terminate a salary reduction contribution
election at any time during the year. If the employee does so outside of the election
period or periods provided under the SIMPLE IRA plan for making or changing salary
reduction contribution elections, then the SIMPLE IRA plan may provide that the
employee is not permitted to resume salary reduction contributions until the next year.

Immediately before an eligible employee’s annual or initial 60-day election
period, the employer must notify the employee of the opportunity to elect to make salary
reduction contributions (or to change a prior election) and must include a copy of a
summary description of the SIMPLE IRA plan. The summary description used for this
purpose must be provided to the employer by the SIMPLE IRA trustee and must
describe the benefits provided under the SIMPLE IRA plan, the time and method of
making elections under the plan, and the procedures for, and effects of, making

withdrawals, including rollovers, from the SIMPLE IRA.
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In general, a SIMPLE IRA plan must permit each eligible employee to select the
financial institution to which SIMPLE IRA contributions are made on behalf of the
employee. Alternatively, an employer is permitted to establish a SIMPLE IRA plan with
a designated financial institution, so that all contributions under the plan are made to
SIMPLE IRAs at the designated institution. In that case, an employee must be given a
reasonable period of time each year in which to transfer his or her SIMPLE IRA balance
without cost or penalty from the designated financial institution to a SIMPLE IRA at
another financial institution selected by the employee. This requirement is deemed to
be met if an employee has until the end of the employee’s annual or initial 60-day
election period to request to transfer, without cost or penalty, the balance attributable to
contributions made for the next year (or for the remainder of the year in the case of an
initial election period) and subsequent years to a SIMPLE IRA at another financial
institution selected by the employee. The right to make such a transfer must be
included in the notice provided to the employee immediately before the election period.

Distributions from a SIMPLE IRA are includible in gross income for the taxable
year in which made unless rolled over to another SIMPLE IRA or tax-favored retirement
plan. Distributions made during the 2-year period beginning when an employee first
participates in any SIMPLE IRA plan of the employer (the employee’s “initial two-year
participation period”) are permitted to be rolled over only to another SIMPLE [RA.
Distributions made before age 59-1/2 are subject to the additional 10-percent tax on
early withdrawals under § 72(t) unless the distribution is rolled over or an exception

applies. However, in the case of a distribution from a SIMPLE IRA made during the
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employee’s initial two-year participation period, the rate of the additional tax is 25
percent rather than 10 percent.

An automatic contribution arrangement is an arrangement under which, in the
absence of an affirmative election by an employee, a default election applies whereby
the employee is treated as having elected to have a portion of the employee’s
compensation contributed to a tax-favored retirement plan as default elective
contributions rather than paid to the employee in cash.

lll. QUESTIONS AND ANSWERS ON AUTOMATIC ENROLLMENT IN SIMPLE IRA
PLANS

Q-1: May a SIMPLE IRA plan include an automatic contribution arrangement? A-1:
Yes. Section 408(p) requires that an employee eligible to participate in a SIMPLE IRA
plan have an election between the employer paying cash to the employee or making a
contribution to a SIMPLE IRA on behalf of the employee. It does not, however, require
that the employee receive an amount in cash in any case in which the employee does
not make an affirmative election to have that amount contributed to the SIMPLE IRA.
Thus, for purposes of determining whether a contribution is a salary reduction
contribution to a SIMPLE [RA, it is irrelevant whether the default that applies in the
absence of an affirmative election is (1) for the employee to receive an amount in cash
or (2) for the employer to contribute an amount to the SIMPLE IRA.

Q-2: May a SIMPLE IRA plan that includes an automatic contribution arrangement
provide that default salary reduction contributions are made only for employees who are

first eligible under the SIMPLE IRA plan on or after the effective date of the automatic
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contribution arrangement and who do not make an affirmative election (including an
affirmative election of zero)?

A-2: Yes.

Q-3: May a SIMPLE IRA plan that includes an automatic contribution arrangement
provide that the percentage of compensation at which default salary reduction
contributions are made for an employee increases based on the number of years or
portions of years for which default salary reduction contributions have been made for
the employee?

A-3: Yes.

Q-4: What notice requirements apply to a SIMPLE IRA plan that includes an automatic
contribution arrangement?

A-4: In addition to the information otherwise required to be included in a SIMPLE IRA
notice, the notice must explain (1) the percentage of compensation at which default
salary reduction contributions will be made on the employee’s behalf if the employee
does not make an affirmative election, (2) the employee’s right to elect not to have
default salary reduction contributions made to the SIMPLE IRA or to have salary
reduction contributions made at a different percentage of compensation or, if permitted
under the SIMPLE [RA plan, in a different dollar amount, and (3) how default salary
reduction contributions will be invested in the absence of any investment election by the
employee. In the case of a SIMPLE IRA plan under which all contributions are made to
a designated financial institution, the notice must also explain the additional period (as
discussed in Q&A-5 of this notice) during which an employee may elect to transfer his or

her balance without cost or penalty to another SIMPLE IRA.
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Q-5: In the case of a SIMPLE IRA plan under which all contributions are made to a
designated financial institution, how does an employee’s right to transfer his or her
balance without cost or penalty to another SIMPLE IRA apply if default salary reduction
contributions are made for an employee under an automatic contribution arrangement?
A-5: As discussed in Section |l of this notice, an employee must be permitted during his
or her annual or initial 60-day election period to request to transfer, without cost or
penalty, the balance attributable to contributions made for the next year (or for the
remainder of the year in the case of an initial election period) and subsequent years to a
SIMPLE IRA at another financial institution selected by the employee. [f default salary
reduction contributions for an employee are made to a designated financial institution,
the employee must also be permitted, during the first 60 calendar days of the first year
for which default salary reduction contributions are made (or the remainder of the first
year in the case of an initial election period), to elect to transfer, without cost or penalty,
his or her balance attributable to contributions made for that year and subsequent years
to a SIMPLE [RA at another financial institution selected by the employee.

Q-6: In the case of a SIMPLE IRA plan that is covered by the fiduciary duty
requirements of § 404 of Title | of the Employee Retirement Income Security Act of
1974 (“ERISA”), does fiduciary relief under § 404(c)(5) of ERISA apply with respect to
the investment of SIMPLE IRA contributions, including default salary reduction
contributions, in default investments (i.e., investments made in the absence of any
investment direction by the employee)?

A-6: The Department of Labor has advised the Internal Revenue Service that the

regulations under § 404(c)(5) of ERISA relating to qualified default investment
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alternatives (29 CFR 2550.404c-5) apply to the investment of contributions, including
default salary reduction contributions, under a SIMPLE IRA plan. Therefore, if the
requirements of these regulations are met, fiduciary relief under § 404(c)(5) of ERISA
applies with respect to the investment of such contributions in default investments.
IV. ELIGIBLE AUTOMATIC CONTRIBUTION ARRANGEMENTS UNDER
§ 414(w) AND REQUEST FOR COMMENTS

Section 902 of the Pension Protection Act of 2006, Public Law 109-280 (enacted
August 17, 2006), added § 414(w) to the Code to facilitate automatic contribution
arrangements in § 401(k) plans, § 403(b) plans, and governmental § 457(b) plans.
Under § 414(w), an applicable employer plan that contains an eligible automatic
contribution arrangement is permitted to allow employees, within 90 days after the date
of the first default elective contribution with respect to the employee under the
arrangement, to elect to receive a distribution based on the default elective contributions
and avoid the additional income tax on early withdrawals under § 72(t). Section
109(b)(5) of the Worker, Retiree, and Employer Recovery Act of 2008, Public Law 110-
458 (enacted December 23, 2008), added SIMPLE IRA plans described in § 408(p) of
the Code (and salary reduction simplified employee pensions described in § 408(k)(6))
to the list of employer plans that may include an eligible automatic contribution
arrangement under § 414(w) of the Code. Final regulations under § 414(w) were
published on February 24, 2009 in the Federal Register (/4 F.R. 8200). The preamble
to the regulations provides that they do not reflect guidance on SIMPLE IRA plans that

include an eligible automatic contribution arrangement.
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Comments are requested on whether the Department of the Treasury and the
Service should issue guidance regarding SIMPLE IRA plans that include eligible
automatic contribution arrangements under § 414(w) and, if so, what issues should be
addressed in the guidance. For example, such issues might include:

+ Application to SIMPLE IRA plans of the last sentence of § 414(w)(1) regarding
the forfeiture, or other possible treatment, of employer matching contributions
that relate to salary reduction contributions withdrawn in a permissible withdrawal
under § 414(w);

+ Application to SIMPLE IRA plans of the requirement in § 414(w)(3)(B) that default
salary reduction contributions be a uniform percentage of compensation; and

« Administrative issues with respect to permissible withdrawals under §
414(w) and associated matching contributions, such as determining the proper
amount of a permissible withdrawal, information sharing with respect to a
permissible withdrawal, and reporting of a permissible withdrawal.

Comments are also requested on whether the Department of the Treasury and
the Service should issue additional guidance regarding SIMPLE IRA plans that include
automatic contribution arrangements that are not eligible automatic contribution
arrangements under § 414(w) and, if so, what issues should be addressed in the
additional guidance.

Written comments can be sent to CC:PA:LPD:DRU (Notice 2009-66), Room
5203, Internal Revenue Service, POB 7604 Ben Franklin Station, Washington, DC
20044. Also, comments may be hand delivered between the hours of 8 a.m. and 4

p.m., Monday through Friday, to CC:PA:LPD:DRU (Notice 2009-66), Courier's Desk,
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Internal Revenue Service, 1111 Constitution Avenue, NW, Washington, DC, or sent

electronically via the following e-mail address: notice.comments@irscounsel.treas.gov

(Notice 2009-66). All comments will be available for public inspection.
DRAFTING INFORMATION

The principal author of this notice is Roger Kuehnie of the Employee Plans, Tax
Exempt and Government Entities Division. Questions regarding this notice may be sent

via email to RetirementPlanCiuestions@irs.gov.
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Part lll - Administrative, Procedural and Miscellaneous
Adding Automatic Enroliment to SIMPLE IRA Plans -- Sample Amendment

Notice 2009-67

. PURPOSE

This notice facilitates automatic enroliment by providing a sample plan
amendment that a prototype sponsor of a SIMPLE IRA plan (using a designated
financial institution) can use in drafting an amendment to add an automatic contribution
arrangement to the SIMPLE IRA plan.

. BACKGROUND

Section 408(p) of the Internal Revenue Code provides rules for a SIMPLE IRA
plan, which is a simplified tax-favored retirement plan for small employers. Notice 98-4,
1998-1 C.B. 269, provides guidance with respect to SIMPLE IRA plans.

An automatic contribution arrangement is an arrangement under which, in the
absence of an affirmative election by an employee, a default election applies under
which the employee is treated as having elected to have a portion of the employee’s
compensation contributed to a tax-favored retirement plan rather than paid to the
employee in cash. A SIMPLE IRA plan may include an automatic contribution
arrangement. See Notice 2009-66, IRB 2009-39, .

lll. SAMPLE PLAN AMENDMENT

Sponsor Adoption. A sample plan amendment is provided in the Appendix that a
prototype sponsor of a SIMPLE IRA plan (using a designated financial institution) can
use in drafting an amendment to add an automatic contribution arrangement. Because
the amendment is a sample amendment, prototype sponsors are not required to adopt
the amendment verbatim. In fact, it may be necessary for prototype sponsors to modify
the sample amendment to conform to their SIMPLE IRA plan’s terms and administrative
procedures. Sponsors that amend their prototype SIMPLE IRA plan documents
pursuant to this notice must furnish a copy of the amendment to each adopting
employer, regardless of whether the employer will utilize the automatic contribution
arrangement.

Employer Adoption. An employer that wants to add an automatic contribution
arrangement to its prototype SIMPLE IRA plan (using a designated financial institution)
must adopt the amendment, provided by the prototype sponsor, before the effective
date of the automatic contribution arrangement. The timely adoption of the amendment
must be evidenced by a written document that is signed and dated by the employer and
the designated financial institution.
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Effect on Reliance. The adoption of the sample plan amendment (as modified, if
necessary to conform to the plan’s terms and administrative procedures) in accordance
with the procedures described above will not result in the loss of reliance on a favorable
opinion letter.

IV. MODEL FORMS

The Service expects to issue a revised Form 5305-SIMPLE, Savings Incentive
Match Plan for Employees of Small Employers (SIMPLE) — for Use With a Designated
Financial Institution, that includes an automatic contribution arrangement.

DRAFTING INFORMATION
The principal author of this notice is Roger Kuehnle of the Employee Plans, Tax

Exempt and Government Entities Division. Questions regarding this notice may be sent
via email to RetirementPlanQuestions@irs.gov.

Appendix
Sample SIMPLE IRA Plan Amendment

Article [ ] Automatic Contribution Arrangement
Section 1. Rules of Application

1.1 If this Article applies, default salary reduction contributions will be made in
accordance with this Article. To the extent that any other provision of the SIMPLE IRA
Plan is inconsistent with the provisions of this Article, the provisions of this Article shall
govern.

1.2 Subiject to the limits on salary reduction contributions contained in this SIMPLE IRA
Plan, default salary reduction contributions will only be made for an Eligible Employee
who: (select either a or b)

[ ]a. does not have an affirmative election regarding salary reduction
contributions in effect on the effective date of the Automatic Contribution
Arrangement or on the date the employee first becomes eligible to make salary
reduction contributions, if later.

[ 1b. becomes eligible to make salary reduction contributions on or after the
effective date of the Automatic Contribution Arrangement and who does not have
an affirmative election regarding salary reduction contributions in effect on the
date the employee first becomes eligible to make salary reduction contributions.

Default salary reduction contributions being made on behalf of an Eligible Employee will
cease as soon as administratively feasible after the Eligible Employee makes an
affirmative election.
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1.3 The Default Percentage under the SIMPLE IRA Plan for an Eligible Employee
described in Section 1.2 above is: (Select either a or b and fill in the blanks.)

[ 1a. Fixed. The Default Percentage is [ ]%.

[ 1b. Increasing. The initial Default Percentage is [ ]%, and each calendar year,
beginning with the second calendar year that begins after the Default Percentage
first applies to the Eligible Employee, the Default Percentage will increase by [ ]
(insert a number) percentage point(s) until the Default Percentage is [ 1%. (Insert
the highest Default Percentage that will apply.) The increase will be effective
beginning with the first pay period that begins in such calendar year.

1.4 No default salary reduction contributions will be made on an Eligible Employee’s
behalf until after the 60-day election period.

Section 2. Definitions

2.1 An “Automatic Contribution Arrangement” is an arrangement under which, in the
absence of an affirmative election by an Eligible Employee, a certain percentage of
compensation will be withheld from the Eligible Employee’s pay and contributed as a
salary reduction contribution to the SIMPLE IRA established under this SIMPLE IRA
Plan for the Eligible Employee.

2.2 “Default salary reduction contributions” are the salary reduction contributions made
to the SIMPLE IRAs of employees described in Section 1.2 above.

2.3 The “Default Percentage” is the percentage of an employee’s compensation
contributed to the plan as default salary reduction contributions for a calendar year. The
Default Percentage is specified in Section 1.3 above.

Section 3. Modified Notice Requirement

3.1 The notice provided to Eligible Employees immediately prior to the 60-day election
period must include, for employees described in Section 1.2 above, a comprehensive
explanation of the employee's rights and obligations under the Automatic Contribution
Arrangement, written in a manner calculated to be understood by the average employee
described in Section 1.2 above.

3.2 The notice must accurately describe:

(a) The amount of default salary reduction contributions that will be made on the
Eligible Employee’s behalf in the absence of an affirmative election and when
default salary reduction contributions will start;

(b) The Eligible Employee’s right to elect to have no salary reduction
contributions made on his or her behalf or to have a different amount of salary
reduction contributions made;
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(c) How default salary reduction contributions will be invested in the absence of
the Eligible Employee’s investment instructions; and

(d) If not already permitted under the SIMPLE IRA Plan, the additional period
(described in Section 4 below) to make a transfer without cost or penalty from the
SIMPLE IRA established for the Eligible Employee at the designated financial
institution.

Section 4. Modification of Designated Financial Institution Rules

Notwithstanding any limitation on an Eligible Employee’s right to transfer, without cost or
penalty, the balance in his or her SIMPLE IRA maintained at a designated financial
institution to another SIMPLE IRA, an employee described in Section 1.2 above may
request such a transfer during the 60 days immediately following the employee’s first
60-day election period under the Automatic Contribution Arrangement. This period is in
addition to any other periods provided under this SIMPLE IRA Plan, and the transfer
request can apply to the entire balance accrued since default salary reduction
contributions were first made on the employee’s behalf and to the balance attributable
to future contributions, at the employee’s request.

Section 5. Effective Date
This Article [ ] is effective . (Insert January 1 of the first calendar year

the Automatic Contribution Arrangement applies or the date the SIMPLE IRA Plan is
effective, if later.)

This Article applies only if the effective date is inserted above and the employer and
designated financial institution properly execute the amendment.

Name of Employer

By:  Signature Date

Name and title

Name of Financial Institution

By:  Signature Date

Name and title
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Part III — Administrative, Procedural and Miscellancous
Safe Harbor Explanation — Eligible Rollover Distributions

Notice 2009-68

I. PURPOSE

This notice contains two safe harbor explanations that may be provided to recipients
of eligible rollover distributions from an employer plan in order to satisfy § 402(f) of the
Internal Revenue Code (Code). The first safe harbor explanation applies to a distribution not
from a designated Roth account (as described in § 402A). The second safe harbor
explanation applies to a distribution from a designated Roth account. These safe harbor
explanations update the safe harbor explanations that were published in Notice 2002-3, 2002-
1 C.B. 289, to reflect changes in the law. These safe harbor explanations also reorganize and

simplify the presentation of the information.

II. BACKGROUND

Section 402(f) requires the plan administrator of a plan qualified under § 401(a) to
provide a written explanation to any recipient of an eligible rollover distribution, as defined in
§ 402(c)(4). In addition, §§ 403(a)(4)(B) and 457(e)(16)(B) require a plan administrator of a
§ 403(a) plan, or an eligible § 457(b) plan maintained by a governmental employer described in
§ 457(e)(1)(A) (governmental § 457(b) plan), to provide a written explanation to any recipient of
an eligible rollover distribution. Further, § 403(b)(8)(B) requires a payor under a § 403(b) plan

to provide a written explanation to the recipient of an eligible rollover distribution.
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An eligible rollover distribution is a payment that may be rolled over to an eligible
retirement plan, as defined in § 402(c)(8)(B). The term eligible retirement plan means an
individual retirement plan or an eligible employer plan. An individual retirement plan (IRA) is
defined in § 7701(a)(37) as an individual retirement account described in § 408(a) or an
individual retirement annuity described in § 408(b). For purposes of this notice, the term eligible
employer plan means: a plan qualified under § 401(a), including a money purchase pension
plan, a profit-sharing or stock bonus plan (whether or not the plan includes a qualitied cash or
deferred arrangement under § 401(k)), and a defined benefit plan; a § 403(a) plan; a § 403(b)
plan; or a governmental § 457(b) plan.

The written explanation must describe the direct rollover rules, the mandatory income tax
withholding rules for distributions not directly rolled over, the tax treatment of distributions not
rolled over, and when distributions may be subject to different restrictions and tax consequences
after being rolled over. Section 402(f) provides that this explanation must be given within a
reasonable period of time before the plan makes an eligible rollover distribution. Under
§ 1.402(1)-1, A-5, of the Income Tax Regulations, the requirements of § 402(f) are satisfied if
this explanation (§ 402(f) notice) is provided through the use of an electronic medium that
complies with the requirements of § 1.401(a)-21. This explanation should be provided only to
participants who are eligible to receive distributions that are eligible rollover distributions.

Section 1.402(f)-1, A-1(b), provides that a plan administrator is deemed to have complied
with the requirement that a § 402(f) notice contain certain specified information if the plan
administrator provides the applicable model § 402(f) notice published by the IRS. The safe

harbor explanations in this notice constitute applicable model § 402(f) notices for this purpose.
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This notice provides updated safe harbor explanations that reflect changes made to the
Code that affect the information required to be provided in a § 402(f) notice, including sections
617 and 657 of the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA),
P.L.107-16, and sections 824, 827, 828, 829, and 845 of the Pension Protection Act of 2006
(PPA °06), P.L. 109-280. Section 617(a) of EGTRRA added § 402A of the Code, which allows
a plan to permit an employee who makes elective contributions under a qualified cash or
deferred arrangement to designate some or all of those contributions as designated Roth
contributions.' Section 402A(c)(3) provides that a rollover contribution of any payment or
distribution to an individual from a designated Roth account may be made only if the
contribution is to another designated Roth account of the individual or to a Roth IRA of the
individual.

Section 657 of EGTRRA amended § 401(a)(31)(B) of the Code to require that a
mandatory distribution of more than $1,000 from a plan qualified under § 401(a) be paid in a
direct rollover to an IRA of a designated trustee or issuer if the distributee does not make an
affirmative election to have the amount paid in a direct rollover to an eligible retirement plan or
to receive the distribution directly. Section 403(a) plans, § 403(b) plans, and governmental
§ 457(b) plans are also required to comply with § 401(a)(31)(B).

Section 824 of PPA ’06 amended the definition of qualified rollover contribution in
§ 408A of the Code (relating to rollovers to a Roth IRA) to include rollover contributions from

any eligible retirement plan as defined in § 402(c)(8)(B). Prior to this amendment, a Roth IRA

' A designated Roth contribution is an elective contribution under a cash or deferred arrangement that is (i)
designated by the employee at the time of the cash or deferred election as a designated Roth contribution that is
being made in lieu of all or a portion of the pre-tax elective contribution the employee is eligible to make under the
plan, (ii) treated by the employer as includible in the employee’s gross income at the time the employee would have
received the amount in cash if the employee had not made the cash or deferred election, and (iii) maintained by the
plan in a separate account.
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could only accept rollover contributions from another Roth IRA, a non-Roth IRA, or a
designated Roth account described in § 402A. Section 408A(d)(3)(A) provides that a taxpayer
who makes a rollover to a Roth IRA from an eligible employer plan that is not from a designated
Roth account must include in gross income the amount of the rollover contribution (other than
after-tax contributions). Such a rollover to a Roth IRA is permitted only if the recipient’s
modified adjusted gross income for the year of the distribution does not exceed $100,000 and, if
married, the recipient files a joint return. Pursuant to section 512 of the Tax Increase Prevention
and Reconciliation Act of 2005 (TIPRA), P.L. 109-222, the $100,000 income and joint filing
requirements do not apply to distributions made after 2009. Section 408A(d)(3)(A), as modified
by TIPRA, provides that, in the absence of a contrary election, the amount otherwise required to
be included in gross income for any taxable year beginning in 2010 is included in gross income
ratably over the 2-year period beginning in 2011. For distributions after 2010, the amount
required to be included in income as a result of the distribution being rolled over to a Roth IRA
is included in gross income in the year of the distribution.

Under § 72(t)(2)(G) of the Code (as added by section 827 of PPA 06 and modified by
section 107 of the Heroes Earnings Assistance and Relief Tax Act of 2008, P.L. 110-245), the
10% additional income tax on early distributions described in § 72(t) does not apply to a
qualified reservist distribution. A qualified reservist distribution generally means a distribution
from an IRA, or from amounts attributable to employer contributions made as elective deferrals
described in § 402(g)(3)(A) or (C) or § 501(c)(18)(D)(ii1), made to an individual who was called
to active duty for a period in excess of 179 days. Section 72(t)(2)(G) also provides that any
individual who receives a qualified reservist distribution may re-contribute the distribution to an

IRA without regard to the applicable dollar limitations on contributions.
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Under § 72(t)(10) of the Code (as added by section 828 of PPA ’06), the 10% additional
income tax on early distributions under § 72(t) does not apply to a distribution from a
governmental plan, as defined in § 414(d), that is a defined benefit plan if the distribution is
made to a qualified public safety employee who separates from service after attainment of age
50. Under § 72(t)(10)(B), a qualified public safety employee is any employee of a State (or
political subdivision of a State) who provides police protection, firefighting services, or
emergency medical services for any area within the jurisdiction of the State (or political
subdivision of the State).

Under § 402(c)(11) of the Code (as added by section 829 of PPA ’06), a direct trustee-to-
trustee transfer of a distribution from an eligible employer plan to an inherited IRA (within the
meaning of § 408(d)(3)(C)) for a nonspouse designated beneficiary is treated as a direct rollover
of an eligible rollover distribution for purposes of § 402(c). For plan years beginning after
December 31, 2009, pursuant to section 108(f)(2) of the Worker, Retiree, and Employer
Recovery Act of 2008 (WRERA “08), P.L. 110-458, the notice requirement of § 402(f) applies to
distributions to a nonspouse designated beneficiary.

Section 845 of PPA 06 added § 402(1) of the Code, which generally provides a limited
exclusion from gross income for distributions from an eligible employer plan that is a
governmental plan (as defined in § 414(d)) that are paid directly to an accident or health plan or a
qualified long-term care insurance contract for health or long-term care insurance premiums of
an eligible retired public safety officer, his or her spouse, or his or her dependents. Under
§ 457(a)(3), the § 402(1l) exclusion also applies to distributions from a governmental § 457(b)
plan. An eligible retired public safety officer is a public safety officer who, by reason of

disability or attainment of normal retirement age, is separated from service as a public safety
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officer with the employer that maintains the plan. A public safety officer is defined under
section 1204(9)(A) of the Omnibus Crime Control and Safe Streets Act of 1968 (P.L. 90-351, 42
U.S.C. 3796b(9)(A)) as “an individual serving a public agency in an official capacity, with or
without compensation, as a law enforcement officer, as a firefighter, as a chaplain, oras a
member of a rescue squad or ambulance crew.” The total amount excluded from gross income
pursuant to § 402(1) cannot exceed $3,000 annually.

Under § 414(w) (as added by section 902 of PPA ’06), an applicable employer plan that
contains an eligible automatic contribution arrangement 1s permitted to allow employees to elect
to receive a distribution equal to the amount of the elective contributions under the arrangement
(and attributable earnings) made with respect to the employee beginning with the first payroll
period to which the arrangement applies to the employee and ending with the effective date of
the election. The election must be made within 90 days after the date of the first elective
contribution with respect to the employee under the arrangement. The amount of the distribution
is not an eligible rollover distribution and is includible in gross income (to the extent not a return
of designated Roth contributions) for the taxable year in which the distribution is made, but is
not subject to the 10% additional income tax on early distributions under § 72(t).

III. SAFE HARBOR EXPLANATIONS

A principal purpose of the changes in the safe harbor explanations in this notice is to
simplify the presentation and description of the participant’s options upon receiving an eligible
rollover distribution. The new safe harbor explanations also broaden the information to reflect
changes in law, such as information on a distribution from a designated Roth account under an
employer plan. The information has also been expanded to explain rules that apply in special

situations, for example, when a distribution is made to a nonresident alien.
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There are two safe harbor explanations in this notice. The first safe harbor explanation
does not include information relevant to distributions from a designated Roth account. Thus, the
first safe harbor explanation should only be used for a distribution that is not from a designated
Roth account. The second safe harbor explanation reflects the rules relating to distributions from
a designated Roth account. Thus, the second safe harbor explanation should only be used for a
distribution from a designated Roth account, and the IRS and the Department of the Treasury
recommend that it only be provided to a participant with a designated Roth account under the
Plan. Both explanations should be provided to a participant if the participant is eligible to
receive eligible rollover distributions both from a designated Roth account and from an account
other than a designated Roth account.

The safe harbor explanation in this notice for distributions not from a designated Roth
account meets the requirements of § 402(f) for an eligible rollover distribution that is not from a
designated Roth account if provided to the recipient of the eligible rollover distribution within a
reasonable period of time before the distribution is made. Similarly, the safe harbor explanation
in this notice for distributions from a designated Roth account meets the requirements of § 402(f)
for an eligible rollover distribution from a designated Roth account if provided to the recipient of
the eligible rollover distribution within a reasonable period of time before the distribution is
made.

Section 1.402(f)-1, A-2, currently provides, in general, that a reasonable period of time
for providing an explanation is no less than 30 days (subject to waiver) and no more than 90 days
before the date on which a distribution is made. Section 1102 of PPA ‘06 directs that this
regulation be modified to permit a notice required to be provided under § 402(f) to be provided

to a participant as much as 180 days before the date on which the distribution is made. Thus, the
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§ 402(f) notice may be provided as much as 180 days before the annuity starting date (or the date
on which the distribution is made). See § 1.402(f)-1, A-2(a), of the Proposed Income Tax
Regulations (73 FR 59575).

A plan administrator or payor may customize a safe harbor explanation by omitting any
information that does not apply to the plan. For example, if the plan does not hold after-tax
employee contributions, it would be appropriate for the section “If your payment includes after-
tax contributions” in the explanation for payments not from a designated Roth account to be
eliminated. Similarly, if the plan does not provide for distributions of employer stock or other
employer securities, it would be appropriate for the section “If your payment includes employer
stock that you do not roll over” to be eliminated. Other information that may not be relevant to a
particular plan includes, for example, the sections “If your payment is from a governmental
section 457(b) plan,” and “If you are an eligible retired public safety officer and your pension
payment is used to pay for health coverage or qualified long-term care insurance.” In addition,
the plan administrator or payor may provide additional information with a safe harbor
explanation if the information is not inconsistent with § 402(f).

Alternatively, a plan administrator or payor can satisfy § 402(f) by providing an
explanation that is different from a safe harbor explanation. Any explanation must contain the
information required by § 402(f) and must be written in a manner designed to be easily
understood.

If the law governing the tax treatment of distributions or other provisions described in a
safe harbor explanation in this notice i1s amended after September 28, 2009, the safe harbor
explanation will not satisfy § 402(f) to the extent that the safe harbor explanation no longer

accurately describes the relevant law. The safe harbor explanations in Notice 2002-3,
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appropriately modified to reflect statutory changes since Notice 2002-3 was published, will
continue to be safe harbor explanations with respect to notices provided through December 31,
2009.

It 1s expected that the IRS will publish a Spanish translation of these safe harbor
explanations.
EFFECT ON OTHER DOCUMENTS

Notice 2002-3 is modified and superseded.
DRAFTING INFORMATION

The principal authors of this notice are Kathleen Herrmann of the Employee Plans, Tax
Exempt and Government Entities Division, and Michael P. Brewer of the Office of the Division
Counsel/Associate Chief Counsel (Tax Exempt and Government Entities). Questions regarding

this notice may be sent via e-mail to retirementplanquestions@irs.gov. Mr. Brewer may be

reached at 202-622-6090 (not a toll-free call).

& & &
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For Payments Not From a
Designated Roth Account

YOUR ROLLOVER OPTIONS

You are receiving this notice because all or a portion of a payment you are receiving from the
[INSERT NAME OF PLAN] (the “Plan”) is eligible to be rolled over to an IRA or an employer
plan. This notice is intended to help you decide whether to do such a rollover.

This notice describes the rollover rules that apply to payments from the Plan that are not from a
designated Roth account (a type of account with special tax rules in some employer plans). If
you also receive a payment from a designated Roth account in the Plan, you will be provided a
different notice for that payment, and the Plan administrator or the payor will tell you the amount
that is being paid from each account.

Rules that apply to most payments from a plan are described in the “General Information About
Rollovers” section. Special rules that only apply in certain circumstances are described in the
“Special Rules and Options” section.

GENERAL INFORMATION ABOUT ROLLOVERS
How can a rollover affect my taxes?

You will be taxed on a payment from the Plan if you do not roll it over. If you are under age
592 and do not do a rollover, you will also have to pay a 10% additional income tax on early
distributions (unless an exception applies). However, if you do a rollover, you will not have to
pay tax until you receive payments later and the 10% additional income tax will not apply if
those payments are made after you are age 59% (or if an exception applies).

Where may I roll over the payment?

You may roll over the payment to either an IRA (an individual retirement account or individual
retirement annuity) or an employer plan (a tax-qualified plan, section 403(b) plan, or
governmental section 457(b) plan) that will accept the rollover. The rules of the IRA or
employer plan that holds the rollover will determine your investment options, fees, and rights to
payment from the IRA or employer plan (for example, no spousal consent rules apply to IRAs
and IRAs may not provide loans). Further, the amount rolled over will become subject to the tax
rules that apply to the IRA or employer plan.

How do I do a rollover?
There are two ways to do a rollover. You can do either a direct rollover or a 60-day rollover.
If vou do a direct rollover, the Plan will make the payment directly to your IRA or an employer

plan. You should contact the IRA sponsor or the administrator of the employer plan for
information on how to do a direct rollover.
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If you do not do a direct rollover, you may still do a rollover by making a deposit into an IRA or
eligible employer plan that will accept it. You will have 60 days after you receive the payment
to make the deposit. If you do not do a direct rollover, the Plan is required to withhold 20% of
the payment for federal income taxes (up to the amount of cash and property received other than
employer stock). This means that, in order to roll over the entire payment in a 60-day rollover,
you must use other funds to make up for the 20% withheld. If you do not roll over the entire
amount of the payment, the portion not rolled over will be taxed and will be subject to the 10%
additional income tax on early distributions if you are under age 59' (unless an exception

applies).

How much may I roll over?

If you wish to do a rollover, you may roll over all or part of the amount eligible for rollover.
Any payment from the Plan is eligible for rollover, except:

+ Certain payments spread over a period of at least 10 years or over your life or life
expectancy (or the lives or joint life expectancy of you and your beneficiary)

* Required minimum distributions after age 70 (or after death)

* Hardship distributions

* ESOP dividends

* Corrective distributions of contributions that exceed tax law limitations

* Loans treated as deemed distributions (for example, loans in default due to missed
payments before your employment ends)

* Cost of life insurance paid by the Plan

+ Contributions made under special automatic enrollment rules that are withdrawn pursuant
to your request within 90 days of enrollment

* Amounts treated as distributed because of a prohibited allocation of S corporation stock
under an ESOP (also, there will generally be adverse tax consequences if you roll over a
distribution of S corporation stock to an IRA).

The Plan administrator or the payor can tell you what portion of a payment is eligible for
rollover.

IfI don’t do a rollover, will I have to pay the 10% additional income tax on early
distributions?

If you are under age 59V, you will have to pay the 10% additional income tax on early
distributions for any payment from the Plan (including amounts withheld for income tax) that
you do not roll over, unless one of the exceptions listed below applies. This tax is in addition to
the regular income tax on the payment not rolled over.
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The 10% additional income tax does not apply to the following payments from the Plan:

« Payments made after you separate from service if you will be at least age 55 in the year
of the separation

+ Payments that start after you separate from service if paid at least annually in equal or
close to equal amounts over your life or life expectancy (or the lives or joint life
expectancy of you and your beneficiary)

* Payments from a governmental defined benefit pension plan made after you separate
from service if you are a public safety employee and you are at least age 50 in the year of
the separation

* Payments made due to disability

* Payments after your death

» Payments of ESOP dividends

+ Corrective distributions of contributions that exceed tax law limitations

* Cost of life insurance paid by the Plan

+ Contributions made under special automatic enrollment rules that are withdrawn pursuant
to your request within 90 days of enrollment

+ Payments made directly to the government to satisfy a federal tax levy

* Payments made under a qualified domestic relations order (QDRO)

* Payments up to the amount of your deductible medical expenses

+ Certain payments made while you are on active duty if you were a member of a reserve
component called to duty after September 11, 2001 for more than 179 days

* Payments of certain automatic enrollment contributions requested to be withdrawn within
90 days of the first contribution.

If I do a rollover to an IRA, will the 10% additional income tax apply to early distributions
from the IRA?

If you receive a payment from an IRA when you are under age 59%2, you will have to pay the
10% additional income tax on early distributions from the IRA, unless an exception applies. In
general, the exceptions to the 10% additional income tax for early distributions from an IRA are
the same as the exceptions listed above for early distributions from a plan. However, there are a
few differences for payments from an IRA, including:

* There is no exception for payments after separation from service that are made after age
55.

* The exception for qualified domestic relations orders (QDROs) does not apply (although
a special rule applies under which, as part of a divorce or separation agreement, a tax-free
transfer may be made directly to an IRA of a spouse or former spouse).

* The exception for payments made at least annually in equal or close to equal amounts
over a specified period applies without regard to whether you have had a separation from
service.

* There are additional exceptions for (1) payments for qualified higher education expenses,
(2) payments up to $10,000 used in a qualified first-time home purchase, and (3)
payments after you have received unemployment compensation for 12 consecutive weeks
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(or would have been eligible to receive unemployment compensation but for self-
employed status).

Will I owe State income taxes?

This notice does not describe any State or local income tax rules (including withholding rules).
SPECIAL RULES AND OPTIONS

If your payment includes after-tax contributions

After-tax contributions included in a payment are not taxed. If a payment is only part of your
benefit, an allocable portion of your after-tax contributions is generally included in the payment.
If you have pre-1987 after-tax contributions maintained in a separate account, a special rule may
apply to determine whether the after-tax contributions are included in a payment.

You may roll over to an IRA a payment that includes after-tax contributions through either a
direct rollover or a 60-day rollover. You must keep track of the aggregate amount of the after-
tax contributions in all of your IRAs (in order to determine your taxable income for later
payments from the IRAs). If you do a direct rollover of only a portion of the amount paid from
the Plan and a portion is paid to you, each of the payments will include an allocable portion of
the after-tax contributions. If you do a 60-day rollover to an IRA of only a portion of the
payment made to you, the after-tax contributions are treated as rolled over last. For example,
assume you are receiving a complete distribution of your benefit which totals $12,000, of which
$2,000 is after-tax contributions. In this case, if you roll over $10,000 to an IRA in a 60-day
rollover, no amount is taxable because the $2,000 amount not rolled over is treated as being
after-tax contributions.

You may roll over to an employer plan all of a payment that includes after-tax contributions, but
only through a direct rollover (and only if the receiving plan separately accounts for after-tax
contributions and is not a governmental section 457(b) plan). You can do a 60-day rollover to an
employer plan of part of a payment that includes after-tax contributions, but only up to the
amount of the payment that would be taxable if not rolled over.

If you miss the 60-day rollover deadline

Generally, the 60-day rollover deadline cannot be extended. However, the IRS has the limited
authority to waive the deadline under certain extraordinary circumstances, such as when external
events prevented you from completing the rollover by the 60-day rollover deadline. To apply for
a waiver, you must file a private letter ruling request with the IRS. Private letter ruling requests
require the payment of a nonrefundable user fee. For more information, see IRS Publication 590,
Individual Retirement Arrangements (IRAs).

If your payment includes employer stock that you do not roll over

If you do not do a rollover, you can apply a special rule to payments of employer stock (or other
employer securities) that are either attributable to after-tax contributions or paid in a lump sum

EPA-0013430001258-0065



after separation from service (or after age 59'2, disability, or the participant’s death). Under the
special rule, the net unrealized appreciation on the stock will not be taxed when distributed from
the Plan and will be taxed at capital gain rates when you sell the stock. Net unrealized
appreciation is generally the increase in the value of employer stock after it was acquired by the
Plan. If you do a rollover for a payment that includes employer stock (for example, by selling
the stock and rolling over the proceeds within 60 days of the payment), the special rule relating
to the distributed employer stock will not apply to any subsequent payments from the IRA or
employer plan. The Plan administrator can tell you the amount of any net unrealized
appreciation.

If you have an outstanding loan that is being offset

If you have an outstanding loan from the Plan, your Plan benefit may be offset by the amount of
the loan, typically when your employment ends. The loan offset amount is treated as a
distribution to you at the time of the offset and will be taxed (including the 10% additional
income tax on early distributions, unless an exception applies) unless you do a 60-day rollover in
the amount of the loan offset to an IRA or employer plan.

If you were born on or before January 1, 1936

If you were born on or before January 1, 1936 and receive a lump sum distribution that you do
not roll over, special rules for calculating the amount of the tax on the payment might apply to
you. For more information, see IRS Publication 575, Pension and Annuity Income.

If your payment is from a governmental section 457(b) plan

If the Plan is a governmental section 457(b) plan, the same rules described elsewhere in this
notice generally apply, allowing you to roll over the payment to an IRA or an employer plan that
accepts rollovers. One difference is that, if you do not do a rollover, you will not have to pay the
10% additional income tax on early distributions from the Plan even if you are under age 592
(unless the payment is from a separate account holding rollover contributions that were made to
the Plan from a tax-qualified plan, a section 403(b) plan, or an IRA). However, if youdo a
rollover to an IRA or to an employer plan that is not a governmental section 457(b) plan, a later
distribution made before age 592 will be subject to the 10% additional income tax on early
distributions (unless an exception applies). Other differences are that you cannot do a rollover if
the payment is due to an “unforeseeable emergency” and the special rules under “If your
payment includes employer stock that you do not roll over” and “If you were born on or before
January 1, 1936 do not apply.

If you are an eligible retired public safety officer and your pension payment is used to pay
for health coverage or qualified long-term care insurance

If the Plan is a governmental plan, you retired as a public safety officer, and your retirement
was by reason of disability or was after normal retirement age, you can exclude from your
taxable income plan payments paid directly as premiums to an accident or health plan (or a
qualified long-term care insurance contract) that your employer maintains for you, your spouse,
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or your dependents, up to a maximum of $3,000 annually. For this purpose, a public safety
officer is a law enforcement officer, firefighter, chaplain, or member of a rescue squad or
ambulance crew.

If you roll over your payment to a Roth IRA

You can roll over a payment from the Plan made before January 1, 2010 to a Roth IRA only if
your modified adjusted gross income is not more than $100,000 for the year the payment is made
to you and, if married, you file a joint return. These limitations do not apply to payments made
to you from the Plan after 2009. If you wish to roll over the payment to a Roth IRA, but you are
not eligible to do a rollover to a Roth IRA until after 2009, you can do a rollover to a traditional
IRA and then, after 2009, clect to convert the traditional IRA into a Roth IRA.

If you roll over the payment to a Roth IRA, a special rule applies under which the amount of the
payment rolled over (reduced by any after-tax amounts) will be taxed. However, the 10%
additional income tax on early distributions will not apply (unless you take the amount rolled
over out of the Roth IRA within 5 years, counting from January 1 of the year of the rollover).
For payments from the Plan during 2010 that are rolled over to a Roth IRA, the taxable amount
can be spread over a 2-year period starting in 2011.

If you roll over the payment to a Roth IRA, later payments from the Roth IRA that are qualified
distributions will not be taxed (including earnings after the rollover). A qualified distribution
from a Roth IRA is a payment made after you are age 59 (or after your death or disability, or as
a qualified first-time homebuyer distribution of up to $10,000) and after you have had a Roth
IRA for at least 5 years. In applying this 5-year rule, you count from January 1 of the year for
which your first contribution was made to a Roth IRA. Payments from the Roth IRA that are not
qualified distributions will be taxed to the extent of earnings after the rollover, including the 10%
additional income tax on early distributions (unless an exception applies). You do not have to
take required minimum distributions from a Roth IRA during your lifetime. For more
information, see IRS Publication 590, Individual Retirement Arrangements (IRAs).

You cannot roll over a payment from the Plan to a designated Roth account in an employer plan.

If you are not a plan participant

Payments after death of the participant. If you receive a distribution after the participant’s death
that you do not roll over, the distribution will generally be taxed in the same manner described
elsewhere in this notice. However, the 10% additional income tax on early distributions and the
special rules for public safety officers do not apply, and the special rule described under the
section “If you were born on or before January 1, 1936” applies only if the participant was born
on or before January 1, 1936.

If you are a surviving spouse. If you receive a payment from the Plan as the surviving
spouse of a deceased participant, you have the same rollover options that the participant
would have had, as described elsewhere in this notice. In addition, if you choose to do a
rollover to an IRA, you may treat the IRA as your own or as an inherited IRA.
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An IRA you treat as your own is treated like any other IRA of yours, so that payments
made to you before you are age 592 will be subject to the 10% additional income tax on
early distributions (unless an exception applies) and required minimum distributions from
your IRA do not have to start until after you are age 70'%.

If you treat the IRA as an inherited IRA, payments from the IRA will not be subject to
the 10% additional income tax on early distributions. However, if the participant had
started taking required minimum distributions, you will have to receive required
minimum distributions from the inherited IRA. If the participant had not started taking
required minimum distributions from the Plan, you will not have to start receiving
required minimum distributions from the inherited IRA until the year the participant
would have been age 70%.

If you are a surviving beneficiary other than a spouse. If you receive a payment from
the Plan because of the participant’s death and you are a designated beneficiary other
than a surviving spouse, the only rollover option you have is to do a direct rollover to an
inherited IRA. Payments from the inherited IRA will not be subject to the 10%
additional income tax on early distributions. You will have to receive required minimum
distributions from the inherited IRA.

Payments under a qualified domestic relations order. If you are the spouse or former spouse of
the participant who receives a payment from the Plan under a qualified domestic relations order
(QDRO), you generally have the same options the participant would have (for example, you may
roll over the payment to your own IRA or an eligible employer plan that will accept it).
Payments under the QDRO will not be subject to the 10% additional income tax on early
distributions.
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If you are a nonresident alien

If you are a nonresident alien and you do not do a direct rollover to a U.S. IRA or U.S. employer
plan, instead of withholding 20%, the Plan is generally required to withhold 30% of the payment
for federal income taxes. If the amount withheld exceeds the amount of tax you owe (as may
happen if you do a 60-day rollover), you may request an income tax refund by filing Form
1040NR and attaching your Form 1042-S. See Form W-8BEN for claiming that you are entitled
to a reduced rate of withholding under an income tax treaty. For more information, see also IRS
Publication 519, U.S. Tax Guide for Aliens, and IRS Publication 515, Withholding of Tax on
Nonresident Aliens and Foreign Entities.

Other special rules

If a payment is one in a series of payments for less than 10 years, your choice whether to make a
direct rollover will apply to all later payments in the series (unless you make a different choice
for later payments).

If your payments for the year are less than $200 (not including payments from a designated Roth
account in the Plan), the Plan is not required to allow you to do a direct rollover and is not
required to withhold for federal income taxes. However, you may do a 60-day rollover.

Unless you elect otherwise, a mandatory cashout of more than $1,000 (not including payments
from a designated Roth account in the Plan) will be directly rolled over to an IRA chosen by the
Plan administrator or the payor. A mandatory cashout is a payment from a plan to a participant
made before age 62 (or normal retirement age, if later) and without consent, where the
participant’s benefit does not exceed $5,000 (not including any amounts held under the plan as a
result of a prior rollover made to the plan).

You may have special rollover rights if you recently served in the U.S. Armed Forces. For more
information, see IRS Publication 3, Armed Forces’ Tax Guide.

FOR MORE INFORMATION

You may wish to consult with the Plan administrator or payor, or a professional tax advisor,
before taking a payment from the Plan. Also, you can find more detailed information on the
federal tax treatment of payments from employer plans in: IRS Publication 575, Pension and
Annuity Income; IRS Publication 590, Individual Retirement Arrangements (IRAs); and IRS
Publication 571, Tax-Sheltered Annuity Plans (403(b) Plans). These publications are available
from a local IRS office, on the web at www.irs.gov, or by calling 1-800-TAX-FORM.

& & &
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For Payments From a
Designated Roth Account

YOUR ROLLOVER OPTIONS

You are receiving this notice because all or a portion of a payment you are receiving from
the [INSERT NAME OF PLAN] (the “Plan”) is eligible to be rolled over to a Roth IRA
or designated Roth account in an employer plan. This notice is intended to help you
decide whether to do a rollover.

This notice describes the rollover rules that apply to payments from the Plan that are from
a designated Roth account. If you also receive a payment from the Plan that is not from a
designated Roth account, you will be provided a different notice for that payment, and the
Plan administrator or the payor will tell you the amount that is being paid from each
account.

Rules that apply to most payments from a designated Roth account are described in the
“General Information About Rollovers” section. Special rules that only apply in certain
circumstances are described in the “Special Rules and Options” section.

GENERAL INFORMATION ABOUT ROLLOVERS
How can a rollover affect my taxes?

After-tax contributions included in a payment from a designated Roth account are not
taxed, but earnings might be taxed. The tax treatment of earnings included in the
payment depends on whether the payment is a qualified distribution. If a payment is only
part of your designated Roth account, the payment will include an allocable portion of the
earnings in your designated Roth account.

If the payment from the Plan is not a qualified distribution and you do not do a rollover to
a Roth IRA or a designated Roth account in an employer plan, you will be taxed on the
earnings in the payment. If you are under age 592, a 10% additional income tax on early
distributions will also apply to the earnings (unless an exception applies). However, if
you do a rollover, you will not have to pay taxes currently on the earnings and you will
not have to pay taxes later on payments that are qualified distributions.

If the payment from the Plan is a qualified distribution, you will not be taxed on any part
of the payment even if you do not do a rollover. If you do a rollover, you will not be
taxed on the amount you roll over and any earnings on the amount you roll over will not
be taxed if paid later in a qualified distribution.

A qualified distribution from a designated Roth account in the Plan is a payment made
after you are age 59%2 (or after your death or disability) and after you have had a
designated Roth account in the Plan for at least 5 years. In applying the 5-year rule, you
count from January 1 of the year your first contribution was made to the designated Roth
account. However, if you did a direct rollover to a designated Roth account in the Plan
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from a designated Roth account in another employer plan, your participation will count
from January 1 of the year your first contribution was made to the designated Roth
account in the Plan or, if earlier, to the designated Roth account in the other employer
plan.

Where may I roll over the payment?

You may roll over the payment to either a Roth IRA (a Roth individual retirement
account or Roth individual retirement annuity) or a designated Roth account in an
employer plan (a tax-qualified plan or section 403(b) plan) that will accept the rollover.
The rules of the Roth IRA or employer plan that holds the rollover will determine your
investment options, fees, and rights to payment from the Roth IRA or employer plan (for
example, no spousal consent rules apply to Roth IRAs and Roth IRAs may not provide
loans). Further, the amount rolled over will become subject to the tax rules that apply to
the Roth IR A or the designated Roth account in the employer plan. In general, these tax
rules are similar to those described elsewhere in this notice, but differences include:

+ Ifyou do arollover to a Roth IRA, all of your Roth IRAs will be considered
for purposes of determining whether you have satisfied the 5-year rule
(counting from January 1 of the year for which your first contribution was
made to any of your Roth IRAs).

« Ifyou do arollover to a Roth IRA, you will not be required to take a
distribution from the Roth IRA during your lifetime and you must keep track
of the aggregate amount of the after-tax contributions in all of your Roth IRAs
(in order to determine your taxable income for later Roth IRA payments that
are not qualified distributions).

+ Eligible rollover distributions from a Roth IRA can only be rolled over to
another Roth IRA.

How do I do a rollover?

There are two ways to do a rollover. You can either do a direct rollover or a 60-day
rollover.

If yvou do a direct rollover, the Plan will make the payment directly to your Roth IRA or
designated Roth account in an employer plan. You should contact the Roth IRA sponsor
or the administrator of the employer plan for information on how to do a direct rollover.

If yvou do not do a direct rollover, you may still do a rollover by making a deposit within
60 days into a Roth IRA, whether the payment is a qualified or nonqualified distribution.
In addition, you can do a rollover by making a deposit within 60 days into a designated
Roth account in an employer plan if the payment is a nonqualified distribution and the
rollover does not exceed the amount of the earnings in the payment. You cannot do a 60-
day rollover to an employer plan of any part of a qualified distribution. If you receive a
distribution that is a nonqualified distribution and you do not roll over an amount at least
equal to the earnings allocable to the distribution, you will be taxed on the amount of
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those earnings not rolled over, including the 10% additional income tax on early
distributions if you are under age 59%2 (unless an exception applies).

If you do a direct rollover of only a portion of the amount paid from the Plan and a
portion is paid to you, each of the payments will include an allocable portion of the
earnings in your designated Roth account.

If you do not do a direct rollover and the payment is not a qualified distribution, the Plan
is required to withhold 20% of the earnings for federal income taxes (up to the amount of
cash and property received other than employer stock). This means that, in order to roll
over the entire payment in a 60-day rollover to a Roth IRA, you must use other funds to
make up for the 20% withheld.

How much may I roll over?

If you wish to do a rollover, you may roll over all or part of the amount eligible for
rollover. Any payment from the Plan is eligible for rollover, except:

+ Certain payments spread over a period of at least 10 years or over your life or life
expectancy (or the lives or joint life expectancy of you and your beneficiary)

* Required minimum distributions after age 70%2 (or after death)

* Hardship distributions

+ ESOP dividends

* Corrective distributions of contributions that exceed tax law limitations

* Loans treated as deemed distributions (for example, loans in default due to missed
payments before your employment ends)

* Cost of life insurance paid by the Plan

* Contributions made under special automatic enrollment rules that are withdrawn
pursuant to your request within 90 days of enrollment

* Amounts treated as distributed because of a prohibited allocation of S corporation
stock under an ESOP (also, there will generally be adverse tax consequences if S
corporation stock is held by an IRA).

The Plan administrator or the payor can tell you what portion of a payment is eligible for
rollover.

IfI don’t do a rollover, will I have to pay the 10% additional income tax on early
distributions?

If a payment is not a qualified distribution and you are under age 59%, you will have to
pay the 10% additional income tax on early distributions with respect to the earnings
allocated to the payment that you do not roll over (including amounts withheld for
income tax), unless one of the exceptions listed below applies. This tax is in addition to
the regular income tax on the earnings not rolled over.

The 10% additional income tax does not apply to the following payments from the Plan:

11
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* Payments made after you separate from service if you will be at least age 55 in the
year of the separation

« Payments that start after you separate from service if paid at least annually in
equal or close to equal amounts over your life or life expectancy (or the lives or
joint life expectancy of you and your beneficiary)

* Payments made due to disability

* Payments after your death

+ Payments of ESOP dividends

+ Corrective distributions of contributions that exceed tax law limitations

* Cost of life insurance paid by the Plan

* Contributions made under special automatic enrollment rules that are withdrawn
pursuant to your request within 90 days of enrollment

+ Payments made directly to the government to satisfy a federal tax levy

* Payments made under a qualified domestic relations order (QDRO)

* Payments up to the amount of your deductible medical expenses

+ Certain payments made while you are on active duty if you were a member of a
reserve component called to duty after September 11, 2001 for more than 179
days

+ Payments of certain automatic enrollment contributions requested to be
withdrawn within 90 days of the first contribution.

IfI do a rollover to a Roth IRA, will the 10% additional income tax apply to early
distributions from the IRA?

If you receive a payment from a Roth IRA when you are under age 59%2, you will have to
pay the 10% additional income tax on early distributions on the earnings paid from the
Roth IRA, unless an exception applies or the payment is a qualified distribution. In
general, the exceptions to the 10% additional income tax for early distributions from a
Roth IRA listed above are the same as the exceptions for early distributions from a plan.
However, there are a few differences for payments from a Roth IRA, including:

* There is no special exception for payments after separation from service.

* The exception for qualified domestic relations orders (QDROs) does not apply
(although a special rule applies under which, as part of a divorce or separation
agreement, a tax-free transfer may be made directly to a Roth IRA of a spouse or
former spouse).

* The exception for payments made at least annually in equal or close to equal
amounts over a specified period applies without regard to whether you have had a
separation from service.

* There are additional exceptions for (1) payments for qualified higher education
expenses, (2) payments up to $10,000 used in a qualified first-time home
purchase, and (3) payments after you have received unemployment compensation
for 12 consecutive weeks (or would have been eligible to receive unemployment
compensation but for self-employed status).

12
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Will I owe State income taxes?

This notice does not describe any State or local income tax rules (including withholding
rules).

SPECIAL RULES AND OPTIONS
If you miss the 60-day rollover deadline

Generally, the 60-day rollover deadline cannot be extended. However, the IRS has the
limited authority to waive the deadline under certain extraordinary circumstances, such as
when external events prevented you from completing the rollover by the 60-day rollover
deadline. To apply for a waiver, you must file a private letter ruling request with the IRS.
Private letter ruling requests require the payment of a nonrefundable user fee. For more
information, see IRS Publication 590, Individual Retirement Arrangements (IRAs).

If your payment includes employer stock that you do not roll over

If you receive a payment that is not a qualified distribution and you do not roll it over,
you can apply a special rule to payments of employer stock (or other employer securities)
that are paid in a lump sum after separation from service (or after age 59%, disability, or
the participant’s death). Under the special rule, the net unrealized appreciation on the
stock included in the earnings in the payment will not be taxed when distributed to you
from the Plan and will be taxed at capital gain rates when you sell the stock. If youdo a
rollover to a Roth IRA for a nonqualified distribution that includes employer stock (for
example, by selling the stock and rolling over the proceeds within 60 days of the
distribution), you will not have any taxable income and the special rule relating to the
distributed employer stock will not apply to any subsequent payments from the Roth IRA
or employer plan. Net unrealized appreciation is generally the increase in the value of the
employer stock after it was acquired by the Plan. The Plan administrator can tell you the
amount of any net unrealized appreciation.

If you receive a payment that is a qualified distribution that includes employer stock and
you do not roll it over, your basis in the stock (used to determine gain or loss when you
later sell the stock) will equal the fair market value of the stock at the time of the payment
from the Plan.

If you have an outstanding loan that is being offset

If you have an outstanding loan from the Plan, your Plan benefit may be offset by the
amount of the loan, typically when your employment ends. The loan offset amount is
treated as a distribution to you at the time of the offset and, if the distribution is a

nonqualified distribution, the earnings in the loan offset will be taxed (including the 10%
additional income tax on early distributions, unless an exception applies) unless you do a
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60-day rollover in the amount of the earnings in the loan offset to a Roth IRA or
designated Roth account in an employer plan.

If you receive a nonqualified distribution and you were born on or before
January 1, 1936

If you were born on or before January 1, 1936, and receive a lump sum distribution that is
not a qualified distribution and that you do not roll over, special rules for calculating the
amount of the tax on the earnings in the payment might apply to you. For more
information, see IRS Publication 575, Pension and Annuity Income.

If you receive a nonqualified distribution, are an eligible retired public safety
officer, and your pension payment is used to pay for health coverage or qualified
long-term care insurance

If the Plan is a governmental plan, you retired as a public safety officer, and your
retirement was by reason of disability or was after normal retirement age, you can
exclude from your taxable income nonqualified distributions paid directly as premiums to
an accident or health plan (or a qualified long-term care insurance contract) that your
employer maintains for you, your spouse, or your dependents, up to a maximum of
$3,000 annually. For this purpose, a public safety officer is a law enforcement officer,
firefighter, chaplain, or member of a rescue squad or ambulance crew.

If you are not a plan participant

Payments after death of the participant. If you receive a distribution after the
participant’s death that you do not roll over, the distribution will generally be taxed in the
same manner described elsewhere in this notice. However, whether the payment is a
qualified distribution generally depends on when the participant first made a contribution
to the designated Roth account in the Plan. Also, the 10% additional income tax on early
distributions and the special rules for public safety officers do not apply, and the special
rule described under the section “If you receive a nonqualified distribution and you were
born on or before January 1, 1936” applies only if the participant was born on or before
January 1, 1936.

If you are a surviving spouse. If you receive a payment from the Plan as the
surviving spouse of a deceased participant, you have the same rollover options
that the participant would have had, as described elsewhere in this notice. In
addition, if you choose to do a rollover to a Roth IRA, you may treat the Roth
IRA as your own or as an inherited Roth IRA.

A Roth IRA you treat as your own is treated like any other Roth IRA of yours, so
that you will not have to receive any required minimum distributions during your
lifetime and earnings paid to you in a nonqualified distribution before you are age
59%: will be subject to the 10% additional income tax on early distributions
(unless an exception applies).
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If you treat the Roth IRA as an inherited Roth IRA, payments from the Roth IRA
will not be subject to the 10% additional income tax on early distributions. An
inherited Roth IRA is subject to required minimum distributions. If the
participant had started taking required minimum distributions from the Plan, you
will have to receive required minimum distributions from the inherited Roth IRA.
If the participant had not started taking required minimum distributions, you will
not have to start receiving required minimum distributions from the inherited
Roth IRA until the year the participant would have been age 70%%.

If you are a surviving beneficiary other than a spouse. If you receive a
payment from the Plan because of the participant’s death and you are a designated
beneficiary other than a surviving spouse, the only rollover option you have is to
do a direct rollover to an inherited Roth IRA. Payments from the inherited Roth
IRA, even if made in a nonqualified distribution, will not be subject to the 10%
additional income tax on early distributions. You will have to receive required
minimum distributions from the inherited Roth IRA.

Payments under a qualified domestic relations order. If you are the spouse or a former
spouse of the participant who receives a payment from the Plan under a qualified
domestic relations order (QDRO), you generally have the same options the participant
would have (for example, you may roll over the payment as described in this notice).

If you are a nonresident alien

If you are a nonresident alien and you do not do a direct rollover to a U.S. IRA or U.S.
employer plan, instead of withholding 20%, the Plan 1s generally required to withhold
30% of the payment for federal income taxes. If the amount withheld exceeds the
amount of tax you owe (as may happen if you do a 60-day rollover), you may request an
income tax refund by filing Form 1040NR and attaching your Form 1042-S. See Form
W-8BEN for claiming that you are entitled to a reduced rate of withholding under an
income tax treaty. For more information, see also IRS Publication 519, U.S. Tax Guide
for Aliens, and IRS Publication 515, Withholding of Tax on Nonresident Aliens and
Foreign Entities.

Other special rules

If a payment is one in a series of payments for less than 10 years, your choice whether to
make a direct rollover will apply to all later payments in the series (unless you make a
different choice for later payments).

If your payments for the year (only including payments from the designated Roth account
in the Plan) are less than $200, the Plan is not required to allow you to do a direct rollover

and is not required to withhold for federal income taxes. However, you can do a 60-day
rollover.
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Unless you elect otherwise, a mandatory cashout from the designated Roth account in the
Plan of more than $1,000 will be directly rolled over to a Roth IRA chosen by the Plan
administrator or the payor. A mandatory cashout is a payment from a plan to a
participant made before age 62 (or normal retirement age, if later) and without consent,
where the participant’s benefit does not exceed $5,000 (not including any amounts held
under the plan as a result of a prior rollover made to the plan).

You may have special rollover rights if you recently served in the U.S. Armed Forces.
For more information, see IRS Publication 3, Armed Forces’ Tax Guide.

FOR MORE INFORMATION

You may wish to consult with the Plan administrator or payor, or a professional tax
advisor, before taking a payment from the Plan. Also, you can find more detailed
information on the federal tax treatment of payments from employer plans in: IRS
Publication 575, Pension and Annuity Income; IRS Publication 590, Individual
Retirement Arrangements (IRAs); and IRS Publication 571, Tax-Sheltered Annuity Plans
(403(b) Plans). These publications are available from a local IRS office, on the web at
www.irs.gov, or by calling 1-800-TAX-FORM.
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To:

Energy Cabinet members

From: Energy and Climate Working Group

Date: September 9, 2009

Re:

Summary of Energy Cabinet activities in August and September to organize

support for energy reform

Thank you for all of your efforts in helping produce an extremely successful month of
energy and climate activities in August and early September. With valuable support
from your agency, the Energy and Climate Working Group has organized various

activities in the last month to continue developing momentum for comprehensive

energy and climate legislation. The activities included: regional energy forums with
governors, energy briefings with hundreds of Midwest stakeholders at the White

House, conference calls with over 100 mayors, and several Cabinet member energy
events in targeted states. Each coordinated effort is described in detail below.

1. Governors Regional Energy Forums in Colorado and Michigan with hundreds of
stakeholders.

We have completed two Governors Regional Energy Forums in Colorado and
Michigan. The next scheduled forum is in Pennsylvania on September 17 with
Governor Rendell and Secretary Chu; in addition, Governor Kaine has committed to
a forum in Virginia that we plan to conduct in the next month.

Fort Collins, CO (Thursday, 8/27): Secretary Salazar and Chair Sutley

The Denver Post noted: “The packed audience included farmers, elected officials,
energy industry representatives and students from across the city.” Another local
paper added: “’Salazar, lawmakers and environmental officials bring energy to
public discussion’: In the first of four national forums on the ‘New Energy
Economy,” Interior Secretary Ken Salazar, Gov. Bill Ritter and Rep. Betsy Markey,
along with others, held an open forum to give residents an opportunity to chime in
on that new, proposed economy.”
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Saginaw, MI (Wednesday, 9/2): Secretary Locke, Assistant Secretary Sandalow and
Ed Montgomery

The Saginaw News reported, “Clean energy will power the 21st century economy and
create jobs if the nation doesn't miss the opportunity to harness the potential for
alternative energies, high ranking leaders said Wednesday in Saginaw. Michigan
Gov. Jennifer M. Granholm, Wisconsin Gov. Jim Doyle along with U.S. Commerce
Secretary Gary Locke, auto recovery czar Ed Montgomery and David Sandalow,
assistant secretary of energy for policy and international affairs, pointed to the high
growth industry as an economic engine for Michigan and the nation in a White
House-sponsored forum Wednesday at The Dow Event Center.”

2. White House Regional Stakeholders Briefing with over 100 stakeholders.

On August 24, Secretaries Vilsack and Locke and Chair Sutley hosted a briefing in
EEOB with over 100 energy stakeholders from about fifteen states. The briefing
included breakout sessions on agriculture, manufacturing and coal with senior
administration officials. The Wall Street Journal, AP, and Reuters, also covered the
event.

We are planning several more stakeholders briefings at the White House in
coordination with your agency.

3. Conference calls with over 100 local mayors in 17 targeted states.

On August 27, we concluded a series of conference calls where over 100 local
mayors in 17 targeted states discussed energy and climate legislation and
mechanisms to organize public support with senior officials from the White House
and Energy Department. We plan to convene similar calls in the future with
targeted constituencies such as veterans, faith leaders, and sportsmen.

4. Examples of Energy Cabinet travel in August

We are extremely grateful that you traveled to many states in the last month where
you delivered the President’s message on energy and climate reform. In addition to
the governor regional energy forums, some examples include:

¢ On August 3, Secretary Chu traveled to Rochester, Minnesota, where he visited
an IBEW training facility and discuss the importance of clean jobs as part of the
economy recovery effort. Secretary Solis was in WV that day for a mining event,
but had private discussions about energy reform with Members of the
delegation.
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e On August 4, Secretary Salazar toured a solar plant outside of Denver, CO.

* On August 5, the following Cabinet members hosted events amplifying the
President’s announcement on batteries: Secretary Chu in Charlotte, NC;
Administrator Jackson in Tampa, FL; Secretary Locke in Kansas City, MO; and
Deputy Secretary Pocari in Lyon Station, PA.

e On August 6, Secretary Chu delivered the keynote address at an energy forum
hosted by Congressman Ed Markey in Boston.

¢ On August 9, Secretary Solis joined Senator Harkin in Iowa at a groundbreaking
for a facility that will train youth for clean energy jobs among other items.

e On August 10, Secretaries Chu and Solis attended Majority Leader Reid’s energy
summit in Nevada. Secretary Vilsack delivered the keynote at a BioChar
conference in Colorado on that day; moreover, he hosted a roundtable with
Senator Bennett that focused on ag/energy issues.

e In Mid-August, Secretary Salazar spent significant time discussing energy reform
with Senator Baucus at a water conference in Montana.

¢ On August 12, Secretaries Vilsack, Chu, and Donovan toured a wind energy
farm in Alaska with Senator Begich as part of the rural tour.

¢ On August 31, Secretary Chu traveled to New Mexico where he hosted an energy
roundtable.

¢ Administrator Jackson spoke at a Blue-Green Alliance energy rally in Indiana on
September 2.

Many of those events included private greets with energy stakeholders in coordination
with Members of Congress.
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Energy Events Calendar (Fall 2009)

Calendar of U.S. Energy and Climate Events (Fall & Winter 2009): Please find
below a list of some upcoming events on climate change and energy reform this fall
and winter. Some of these events will be attended by senior Administration officials,
though most are hosted and attended by outside groups. The volume of events is
illustrative of the mounting discussion around clean energy reform in America.

Please do not hesitate to follow up with the Office of Energy and Climate Change
with questions regarding any of the events listed below.

*Note that events bolded and italicized are events with Green Cabinet Member
attendance; events italicized are scheduled at the White House; and events in plain
text are hosted by outside groups.

September 2009
9/1 EPA Blue-Green Alliance Event
9/1 DOE Pryor Event
9/1 HUD Green Zone Visit
9/2 White House Michigan Governor Forum
9/1-9/14 Repower America’s 22 Cities Tour
9/2 Michigan Clean Energy Jobs Rally
9/3 DOE New Mexico for Clean Energy Summit
9/8 Partnership for a Secure America event on Energy and National
Security
9/10 White House Breifing with Operation Free
9/14 White House National Farmers Union Briefing
9/15 White House Virginia Governor Forum
9/17 White House Pennsylvania Governor Forum
9/17-9/18 Greening the Supply Chain
9/18 HUD Sustainability Tour
9/21 Fly-In Meeting at the White House: Sports (Fishers and Hunters)

9/22-9/25 Clinton Global Initiative Annual Meeting
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9/23-9/24
9/24 -9/25
9/28-9/30

October 2009

1017

10/8

10/13
10/14-10/16
10/15- 10/16
10/20

National Energy Summit, CNBC and Council on Competitiveness
National Venture Capital Assocation Meeting
Renewable Energy Finance Forum-West

Fly-In Meeting at the White House: Business Lobby Day (CEN, CERES,
USCAP)

White House Clean Economy Network Breifing

OSTP Energy Event

Association of Fish and Wildlife Agencies Annual Meeting
Sustainable Community Development Group Capitol Hill Summit
Fly-In Meeting at the White House: Evangelical Activists

November 2009- on

All Month

American Council On Renewable Energy wind and solar industry
meetings

11/18 — 11/19 Governors’ Global Climate Summit (CA)

11/19-20
1/20/-1/22

Phase 1l of Renewable Energy (ACORE) on Capitol Hill
10th National Conference on Science, Policy, and the Environment:
The New Green Economy

International Diplomatic Calendar (2009): This is a list of major upcoming

international events, many of which will include an energy and climate change
component. These events are hosted by heads of government and international

organizations.
July 2009

6/30-7/3
7/8-7/10
7/9

August 2009

8/9-8/10

8/10-8/14
8/31-9/4

Greenland Dialogue 2009, Iluliassat, Greenland
G-8 Summit, La Maddalena, Italy
Major Economies Forum, La Maddalena, Italy

North American Leaders Summit: Energy Deliverables,
Guadalajara, Mexico

UNEFCCC Intersessional Informal Consultations, Bonn, Germany
World Climate Conference Three, Geneva, Switzerland
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September 2009

9/17-9/18 Major Economies Forum, Washington, DC

9/21-9/25 UN General Assembly Climate Summit, New York, NY

9/24-9/25 G-20 Summit, Pittsburgh, PA

9/28-10/9 UNECCC Intersessional Meeting, Ninth session of the Ad Hoc
Working Group on Further Commitments for Annex I Parties
under the Kyoto Protocol (AWG-KP) and Seventh Session of the Ad
Hoc Working Group on Long-term Cooperative Action under the
Convention (AWG-LCA), Bangkok, Thailand.

November 2009

11/2-11/6 UNEFCCC Intersessional Meeting, Resumed ninth session of the
AWG-KP and resumed seventh session of the AWG-LCA,
Barcelona, Spain

11/12-11/14 APEC CEO Summit 2009. Singapore

Date TBC  China State Visit

Date TBC  India State Visit

December 2009

12/7-12/18  UNFCCC COP 15, Copenhagen, Denmark
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Press Outreach

Our press outreach efforts do not begin and end with events in media markets. We are
working hard to coordinate with your communications and public affairs staff to
generate ongoing press coverage that do not require travel through editorials, op-eds,
letters to the editor, radio time and online outreach. Please see the example enclosed
from USDA where they send a memo and report to the editorial boards of all of the

weekly papers in targeted states.

Please also note, as part of the ongoing press outreach effort, agencies are also involved

in organizing and creating:

e Press clips, which include news stories and op-eds.
o Letters to the editor and editorials are distributed to your offices daily.
e Ifitis appropriate for a response to come from your agency, we welcome your

efforts.

Please be creative so we can reach new audiences. Broadening traditional angles is key

to the success of our outreach (example — Secretary Chu’s Facebook account).

EPA-0013430001260-0009



DEFARTMENT OF ASRICULTURE
OFFICE OF THE SECRETARY
WAGHINGTON, .0, BO2SD

. ary, THIDA
Climate nge Leglslation Beonomic Analysis
3t 27, 2000

Drate:

"’mgﬁwhemivc energy &
155 1% & centl al part ¢
s a s!gnum

1
m‘ml amal local fe 0
readers with ss much mtmm'r‘mr as possible o ma}\L mm an dc& sions abhoud hmvlma.
legislation will affedt your comummnity.

5 lei oy 1p%@ ﬁaw hnmm Em«m jn nu,pumc tay
: ,n:cﬁ an ani 1w of the costs and beneliis o Amer

wcml are c‘imntcf’ tor grow to ﬁah 20 1)1 Tty s un} lyin ”’MG 541

Thers is no doubt that climate change legisiation wil
rend economrdes. New markets for biofuels and bio isels will give
rueal America the opportunity o lead offorts to create clean encrgy U'Lvs, brenk out

dependence on forelgn oli, and combat the offects of global warming,

i ﬁmng wh mn—w m aur pgrioultengd and

Ay o take. And owr seonomic and

sip role vural America is
emhs o i1,

This i it of lead
envirommental fubure

I hn]n you e

able [@ ml«c: stne timie to nwi our as,mhm-a of ﬂm e hmah. c‘ﬂﬂg log

o rerch out to | le]‘%l)!& HE nf’ﬁuu you Emwx “mthcrqmaﬂmm u%mui C0LE
They ean be reached at 202-720-4623,

Thank you for yvour consideration.

10

EPA-0013430001260-0010



What would the Waxman
passed the 115, House of Representatives mean for an individu

Markey climate change and energy legislation that
| tarmer?

.-mﬂl%m sl ug t !!t’ fm 11

slor ) M Iww thau erser E}f and elimate chunge legislafion passed by the

zrs of commuodity coops gl over the country.
Th@ﬂ mpmmme 'MEE vw_y by gm:g; m, :hag.f. Ilm m..:.x%a Y 5¢u[urﬂkﬁ stion rate of the sodl they Tarny, e crops they
grow and the case of adopting no-tHl] practices — bt all of the farmers whose operations we look a1 in the
exarples below stand to ave their bottom live wider the legislation. Some might also see now inco

An h) Wi f ey mm i Hihh

by 2020 due o higher fael pr%mz; But,
based on @ soil ear pmnﬂm:az:r
2, e

could mitigate t
thats mskin

wibe fegisiation than without it
ad markets progeess by such a

Soy, this cor and soybean farmer does butter under the House passed cli
And, it's guite possible that this farmer could do even be ,i' techinolog
way hal alle or the sale of cozn stover to make cellulogic ethaneal.

Souffeast Cotion Farmer
A cotton farmier in the
due o higher firel pr

ulh

st reight soe s inerease of $1.76 per acre in costs of production M‘ 2
The farener also will have e costs et to no-till bJHﬂ
on & soil carbon sequestration tate of 0.5 tons per zore » arbon price of 516 per ton, 5 p’!mmwr‘mgz‘ld
mitigate those expenses by adopting no-iH practices and ear “mb an acdditional $3.00 per sere,
making up for the increased costs.

sore

4

8o, this cotton farmer does better vnder the House passed clinate legisiation than without it.

) 7‘;2(]' e lt:\ hlghm lucl pﬂu.

But, ‘.cf:&@d ona sl carbon seq ato t (}4 ti« IS pmr acee .smd a l.mrbm mm
tis, & producer oo EECS bv adopling po-1il practices snd esming an addit
aere, more than making vp for the fncrease v,ﬂ cosis,

;m
tonal $6.40

pet

5 botber unider the Hous
d do even beiter iff

sed © lmmie [l:%,is ation than witheut i And, #e quite

ible lm 1Im it stk 2 we wlim

allows for the sale of'¢

[

ditcer might soe an Increase of 8,80 per sore In costs of ;‘st’oduciiwn by 2020
“he Tatmaer am 50 wa h:wo BQIBE Ble- mm. mﬂs to corivert to ne-tll, But, based on
id

A Nm'i AT leﬁw Whﬂat
due to higher fuel prices,”
# ‘z}i!em‘%wn upm-,m*m : ¥ s ,?‘Lm apmdww e0u

i without i Aad, s quite
5 peogress i such o way that

RETHGT thﬂt.‘“ better inder the House pass
i il do even better of

11

EPA-0013430001260-0011



Press Clips

Following up on July 7, 2009 EPW Testimony with Op-Eds

THE WHITE HOUSE
Office of the Press Secretary
FOR IMMEDIATE RELEASE

July 24, 2009

Cabinet Members Publish Energy Op-Eds in Regional Papers

WASHINGTON — On the heels of their testimony to the U.S. Senate Committee on
Environment and Public Works, four members of President Obama’s Cabinet have
published op-ed columns in regional newspapers throughout the country. Energy
Secretary Steven Chu, EPA Administrator Lisa Jackson, Interior Secretary Ken Salazar,
and Agriculture Secretary Tom Vilsack each draw on their respective areas of expertise
to make the case for a comprehensive energy plan that will free America from the grip of
foreign oil while creating millions of jobs and reducing harmful pollution.

Excerpts from and links to the op-eds are below:

Department of Energy Secretary Steven Chu

Richmond Times-Dispatch

“Cleaning Up: Energy and Climate Bill Will Boost the Economy” (7/22)
hitp://www.timesdispatch.com/rtd/news/opinion/op ed/article/ED-CHU22 20096721
173805/281278/

Over the next few months, Congress will decide on historic energy legislation that would
create a generation of clean-energy jobs here in America, reduce our dependence on
foreign oil, and prevent the worst effects of climate change. | believe passing a strong
energy and climate bill is the single most important step we could take to secure our
economic prosperity and leave a healthier planet for future generations. ..

President Obama is committed to signing comprehensive energy and climate legislation
that will position America where the puck is going to be. The government can't solve this
problem alone, but it can provide the right incentives for America's entrepreneurs,

industries, and innovators to transform how we produce and use energy...
12
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We have talked for decades about the energy problem; it is time to solve it. By passing
a comprehensive energy bill that spurs a revolution in clean technologies, the United
States can position itself to lead this new industrial revolution. This is our opportunity to
shape our energy destiny, and we must seize |it.

Environmental Protection Agency Administrator Lisa Jackson

Philadelphia Inquirer

“Agreeing on energy choices” (7/23)
http.//www.philly.com/philly/opinion/20090723 Agreeing _on_energy choices. html

Our nation's clean-energy future has been one of the most debated issues in
Washington in recent months. As Congress works to pass a landmark energy and
climate bill, the conversation has often fallen into a familiar pattern of right against left,
and Democrats against Republicans - partisan divides that threaten to hold back
necessary change.

But when | travel beyond the environs of Washington, | hear a different discussion.

People across the nation ask me about clean-energy jobs in their communities. They
want to know how we can cut pollution. They are concerned that the changing climate
means they won't be able to vacation on the same beaches in the years ahead, and
they are eager to know if the factories in their cities can be saved by manufacturing wind
turbines or solar panels. | meet Democrats and Republicans who agree that our
dependence on foreign oil jeopardizes our economy and security ...

Clean energy needs strong incentives and support if we are to lead the new global
economy, and that's what the clean-energy bill before Congress provides. It's up to
Democrats and Republicans across the nation to let lawmakers know that we need to
confront economic, environmental, and security issues that affect us all. When it comes
fo clean energy, the American people need to show they aren't concerned about
whether we follow Democrats or Republicans, as long as we lead the world.

Department of the Interior Secretary Ken Salazar
Denver Post

“The way to a new energy future” (7/19)
http.//www.denverpost. com/opinionheadlines/ci_ 12856634

... The choice is clear, and the economic opportunities too great to miss. Will we rise to
the challenge?

It is time that Washington step up to the plate, just as states like Colorado and local

governments are already doing. Congress must pass strong and effective legislation
that will steer our nation toward a clean energy economy that creates new jobs and

improves our energy security. ..

13
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American business is responding to these new opportunities. Companies are investing
in wind farms off the Atlantic seacoast, solar facilities in the Southwest, and geothermal
energy projects throughout the West.

We need comprehensive legislation that will create new jobs, promote investment in a
new generation of energy technology, break our dependence on foreign oil, and reduce
greenhouse gas emissions.

Let us rise to the energy challenges of our time.

Department of Agriculture Secretary Tom Vilsack

Des Moines Register

“Addressing climate change could revitalize rural America” (7/21)
http.//www.desmoinesreqister.comv/article/20090721/OPINIONG1/907210374/1166

... This issue is too important for agriculture and forestry to sit on the sidelines. The
opportunities it offers farmers and ranchers through a carbon market and a new energy
economy are too promising to delay. Because, when we address climate change, we
will not only fend off a looming climate crisis, but we will revitalize rural America.

The U.S. House of Representatives has passed and the Senate is considering
legislation to create a viable carbon-offsets market - one that rewards farmers, ranchers
and forest landowners for stewardship activities. An offsets market represents a
significant economic opportunity for farm communities. Addressing climate change also
has the potential to play a very important role in helping our country wean itself from
foreign oil. Landowners can play an important role in providing low-carbon renewable
energy...

HH

Traveling the Country to Announce Advanced Battery Funding

THE WHITE HOUSE

Office of the Press Secretary

14
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FOR IMMEDIATE RELEASE
August 7, 2009
Obama Administration Officials Travel America, Talk Clean Energy Economy

WASHINGTON—Punctuated by President Obama’s Wednesday announcement of $2.4
billion in Recovery Act funding for 48 new advanced battery and electric drive projects,
top Administration officials fanned out across the nation this week to highlight the
enormous opportunities for Americans in the emerging clean energy economy.

“The United States led the world's economies in the 20th century because we led the
world in innovation. Today, the competition is keener; the challenge is tougher; and
that's why innovation is more important than ever. That's the key to good, new jobs in
the 21st century,” President Obama told an Indiana crowd Wednesday.

All week, key members of the Administration took that message on the road.

On Monday, Energy Secretary Steven Chu joined Congressman Tim Walz in Rochester,
MN, to examine three renewable energy projects including a mobile self-contained
ethanol plant, cars created and adapted by students at MSU-Mankato that run on solar
and electrical technology, and the IBEW Wind Turbine Training Facility where electrical
workers train to service the turbines delivering clean energy to southern Minnesota.

In Longmont, CO, Tuesday, Secretary of the Interior Ken Salazar met with employees of
the innovative solar panel company, Abound Solar, Inc. Abound Solar has created
more than 200 ‘green jobs’ in two years and expects to double employment by next
year. A product of federal and state government support for clean energy technology
innovation, three of the company’s founders worked for Colorado State University
before spinning off, with help from the National Science Foundation and Department of
Energy.

Wednesday, as the President announced his Administration’s historic investment in
developing the next generation of batteries and electric vehicles, officials announced
local grant recipients in communities throughout the country.

Secretary Chu visited Celgard, in Charlotte, NC, to announce a $49 million grant for the
company to expand its separator production capacity to serve the expected increased
demand for lithium-ion batteries from manufacturing facilities in the U.S. Celgard will be
expanding its manufacturing capacity in Charlotte, NC and nearby Aiken, SC, and
expects that hundreds of jobs could be created, with the first of those jobs beginning as

15
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early as Fall 2009.

EPA Administrator Lisa Jackson was in St. Petersburg, FL, to announce a $95.5 million
grant for Saft America, Inc. to construct a new plant in Jacksonville on the site of the
former Cecil Field military base, to manufacture lithium-ion cells, modules and battery
packs for military, industrial, and agricultural vehicles.

Commerce Secretary Gary Locke joined U.S. Rep. Emanuel Cleaver in Kansas City,
Missouri, to announce a $10 million grant for Smith Electric to build and deploy up to
100 electric vehicles, including vans, pickups, and their “Newton” brand medium duty
trucks. In addition, Locke announced two other grants, worth a total of more than $30
million, supporting manufacturing and educational programs in Missouri and Michigan.

Deputy Secretary of the Department of Transportation John Porcari visited East Penn
Manufacturing Co., in Lyon Station, Penn., to award the company a $32.5 million grant
to increase production capacity for their valve regulated lead-acid batteries and the
UltraBattery, a lead-acid battery combined with a carbon supercapacitor, for micro and
mild hybrid applications.

Thursday, Secretary Chu wrapped up the week’s travel with an event in Cambridge,
MA. At Harvard University’s John F. Kennedy School of Government, Chu and
Congressman Ed Markey participated in a forum to discuss the energy challenge and
the opportunities to create new clean energy jobs.

HH

Regional Batteries News Clips

North Carolina;

Charlotte Observer (Bruce Henderson) “Chu announces grant for energy
innovation:” Energy Secretary Steven Chu announced a $49 million federal grant
Wednesday to a Charlotte battery-component maker, a step toward what he called a
new era of energy innovation. The grant will help Charlotte-based Celgard LLC
create some 200 jobs over the next three years, the company said. Celgard makes
porous membranes for rechargeable lithium-ion batteries in southern Mecklenburg
County. LINK

The News & Observer (Annette Cary) “Pacific Northwest National Laboratory gets

16
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funding for ""smart grid" research:” Pacific Northwest National Laboratory will
receive $5.7 million more in federal economic stimulus money. The money, which
will be used on the Richland lab's work to analyze the effects of global climate change
and to further develop "smart grid" technology, is in addition to $127 million already
awarded under the American Recovery and Reinvestment Act. LINK

News 14 Carolina (Shawn Flynn) “Charlotte company receives stimulus for
production:” A new stimulus initiative will energize hundreds of jobs in the Charlotte
region. LINK

Pennsvlvania;

Allentown Morning Call (Staff Written) “Berks battery-maker gets $32.5 million
federal grant:” East Penn Manufacturing Co. Inc. will receive a $32.5 million grant from
the U.S. Department of Energy to make high volumes of lead acid batteries for electric
vehicles, John Porcari, U.S. transportation deputy secretary, announced Wednesday.
The Lyons company has been making batteries for more than 63 years and will use the
money to expand its product line. LINK

Reading Eagle (Mary E. Young) “Berks battery maker gets $32.5 million in stimulus
funds:” A $32.5 million grant will enable East Penn Manufacturing Co. Inc. to create
hundreds of new jobs and step up production of batteries for fuel-efficient vehicles, U.S.
Transportation Deputy Secretary John D. Porcari said Wednesday. LINK

Missouri:

Kansas City Star (Kevin Collinson) “Area reaps benefits as U.S. promotes electric
vehicles:” Kansas City got a jolt of good economic news Wednesday when a top
federal official distributed millions of dollars in grants to boost the area’s fledgling
electric-vehicle industry. Secretary of Commerce Gary Locke announced a $10 million
grant to Smith Electric Vehicles, which is about to begin assembling battery-powered
delivery vans locally, and a $30 million grant to Ford Motor Co. to develop and build
plug-in hybrid and electric vehicles in Kansas City and Michigan. LINK

Kansas City Star (Renee Schoof) “U.S. to spend $2.4 billion to boost electric
vehicles:” Declaring that electric cars could help put Americans to work and reduce
dependence on oil, President Barack Obama said Wednesday that the federal
government would spend $2.4 billion in stimulus money to build batteries and get the
first batch of thousands of U.S.-made electric vehicles onto the roads. LINK

Columbia Missourian (David Twiddy-AP) “U.S. Commerce chief announces
electric vehicle grants:” Missouri will receive more than $15 million in federal
17
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stimulus grants as part of a national effort to boost the battery and electric vehicle industry and
create jobs. U.S. Commerce Secretary Gary Locke announced the Department of Energy
grants during a visit to Kansas City on Wednesday. The Obama administration is providing
$2.4 billion in stimulus funds for 48 grants in 25 states, with the biggest shares going to
Indiana and Michigan to create jobs in the automotive industry. LINK

Kansas City Business Journal (Staff Written) “Stimulus grants go to Kansas City
makers of hybrids, electric vehicles:” Two Kansas City vehicle-manufacturing plants
received grant money Wednesday from the American Recovery and Reinvestment Act
for the production of hybrid and electric vehicles. LINK

ABC Kansas City (Staff Written) “KC Gets Money For Electric Vehicles:” As part of a
coordinated effort by the White House, Commerce Secretary Gary Locke announced
new grants for Kansas City businesses on Wednesday. LINK

CBS Kansas City (Staff Written) “KC Company Gets $10 Million Grant:” The U.S.
Department of Energy is giving a Kansas City company $10 million to produce all-
electric commercial trucks. The grant to Smith Electric Vehicles U.S. Corp. was
announced Wednesday. Smith plans to use the money in the construction and hiring for

its new truck manufacturing plant planned near the Kansas City International Airport.
LINK

Florida:

Brandon News & Tribune/Tampa Tribune (Michael Sasso) “Electric vehicles rev up
officials:” Creating an efficient and affordable electric car will be a major environmental
goal of the Obama administration, Environmental Protection Agency Administrator
Lisa Jackson signaled Wednesday. LINK

St. Petersburg Times (David Adams & Craig Pittman) “White House announces $2.4
billion stimulus for electric car battery manufacturing:” President Obama today
announced $2.4 billion in grants to accelerate the manufacturing and deployment of the
next generation of U.S. batteries and electric vehicles. The announcement marks the
single largest investment in advanced battery technology for hybrid and electric-drive
vehicles ever made, the White House said. LINK

Tampa Bay Business Journal (Staff Written) “EPA visits St. Petersburg to announce
Jacksonville project:” U.S. Environmental Protection Agency Administrator Lisa
Jackson appeared at the Jim and Heather Gills YMCA in St. Petersburg Wednesday to
announce the construction of a plant in Jacksonville to manufacture lithium-ion cells,
modules and battery packs for military, industrial and agricultural vehicles. LINK

18
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Ohio:

The Chronicle-Telegram (Cindy Leise) “BASF receives $24.6 million for plant
expansion:” President Barack Obama wants a million plug-in electric cars on the road
by 2015, and there’s a good chance the chemicals inside the lithium-ion batteries for
those vehicles will be produced in Elyria. On Wednesday, BASF Catalysts was
awarded $24.6 million in federal stimulus money toward the cost of building a $50
million plant adjacent to its existing Elyria site so it can produce the nickel-cobalt-
metal cathode material for the batteries. LINK

Columbus Dispatch (Mark Niquette) “Stimulus to fund battery project:” A $19
million expansion of a battery-recycling operation in Lancaster is planned for next year,
thanks to a $9.5 million grant from federal economic-stimulus funds announced
yesterday. Toxco Inc. plans a new building on its 30-acre site in Lancaster by the end of
next year to recycle lithium-ion batteries used in hybrid vehicles, spokesman Todd Coy
said. LINK

The Plain Dealer (Stephen Koff) “BASF Catalysts in Elyria getting stimulus funds to
produce materials for electric-car battery:” The Obama administration wants to take its
quest to produce low- and no-emissions cars for a spin through Lorain County, the
White House announced Wednesday. BASF Catalysts in Elyria will get $24.6 million in
federal stimulus money and spend a similar sum itself to produce nickel-cobalt-metal
cathode material for cutting-edge lithium-ion batteries. LINK

Lancaster Eagle (Staff Written-AP) “Feds give grant for Ohio electric-car battery
site:” The federal government has awarded a $24.6 million grant to help build a
factory in Ohio to produce lithium-ion battery materials for electric cars. The U.S.
Department of Energy announced the grant on Wednesday for the BASF chemical
company's project in Elyria west of Cleveland. LINK
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Meeting with Midwestern Agriculture and Manufacturing Stakeholders

WS win

August 24, 2009, 3:38 PM ET
Obama Administration Courts Midwesterners on Energy, Climate
Siobhan Hughes reports on energy policy.

A high-level White House meeting today dealt with the concerns of a group that will be crucial to
winning support for energy and climate legislation: Midwesterners.

The meeting involved Obama administration officials and local government and business leaders from
the Midwest.

Democratic leaders are finding that resistance in the heartland is one of the biggest hurdies to Senate
passage of climate-change legislation. That came into clear relief this month when a group of Senate
Democrats whose votes are essential for the bill’s passage told the Obama administration it would be
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“difficult to support” legislation that didn’t contain tariffs on goods from countries that fail to limit
greenhouse-gas emissions. At the other end of Pennsylvania Avenue, President Barack Obama wants no
part sending “protectionist signals.”

So administration officials, especially those most trusted in the Midwest, are engaged in a charm
offensive. “It was important for us to convey specific messages about what the bill contains, the studies
that we've done at USDA that show it can be a net winner for farmers and ranchers,” U.S. Agriculture
Secretary Tom Vilsack told reporters during a break between sessions. The former lowa governor noted
the USDA has a special “outreach opportunity” thanks to its “presence around the country.”

The House passed a climate bill in June — one requiring 15% of power to come from renewable sources
by 2020 — and the Senate is now under pressure to start moving its bill. Senate Majority Leader Harry
Reid wants the committees to finish work on the bill by Sept. 28, and is insisting that energy and climate
change be dealt with in one bill.

REUTERS

U.S. needs climate law before Copenhagen: officials

Mon Aug 24, 2009 12:44pm EDT

By Ayesha Rascoe

WASHINGTON (Reuters) - The United States needs to have a climate change law in place before
international talks on a climate pact begin in December, two top Obama administration officials said on
Monday.

The U.S. House of Representatives narrowly passed legislation in June to cut U.S. carbon emissions from
utilities, manufacturers and others 17 percent below 2005 levels by 2020.

The Senate is set to take up its own version of the bill in September when lawmakers return from their
summer recess.

It is unclear whether the bill will make it into law before the international climate negotiations in
Copenhagen in December. The highly contentious debate over health care reform is likely to crowd the
legislative agenda in the fall.
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"We think it is important for the president to be empowered to be able to say to the rest of the world
that America stands ready to iead on this issue," Agriculture Secretary Tom Vilsack told reporters after
an energy briefing at the White House.

Groups from the oil industry, agriculture and manufacturing have lined up to oppose climate change
legislation, saying it would add costs for producers, farmers and consumers without guaranteeing
environmental gains.

Vilsack and Commerce Secretary Gary Locke met with groups from the Midwest and Mid-Atlantic states
to press their message that a climate change law would be good for the environment and economy.

A U.S. Agriculture Department study shows farmers could boost their net income by $10 billion to $20
billion in the long term earning money from offsets -- contracts to plant trees or change the way they till
land to lock more carbon in soils, Vilsack said.

Locke pointed out that many developing countries such as China are resistant to fighting global
warming, even though they are large emitters of greenhouse gases.

"The United States needs to set a very firm and clear example if we are to be successful in getting the
other countries to be equally aggressive in addressing climate change,” Locke said.

Vilsack warned against delays for the climate bill.

"How are we going to be able to move other nations in the same direction we want to move on trade
issues or on fighting extremists if we can‘t deliver on climate change, when the rest of the worid is
moving forward?" he asked.

Working with Governors to Highlight Regional Stake on Energy and Climate

Fort Collins News Clips

Denver Post, Denver Examiner ( Lynn Bartels) “Salazar vows pragmatic slant on
climate”:)FORT COLLINS — Interior Secretary Ken Salazar stressed Thursday that any
legislation dealing with climate change must consider the impact on water and
agriculture. Salazar spoke at an energy forum at Fossil Ridge High School, the first of
four events the White House is hosting nationwide as Congress gets ready to resume
the debate on climate change. Salazar, who served as Colorado's attorney general and
U.S. senator before being tapped by President Barack Obama to oversee the Department
of the Interior, said in all of his positions he has had a sign on his desk that reads "No
farms, no food." Link

KCNC CBS 4, KDVR FOX 31, Denver Examiner, KUSA NBC 9 (AP) “Salazar Defends
President’s Energy Politics”: FORT COLLINS, Colo. (AP) — Interior Secretary Ken
Salazar has joined Gov. Bill Ritter and Democratic congresswoman Betsy Markey at a
forum to promote President Barack Obama's clean-energy policies. Link
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Coloradoan (Bobby Magill) “Salazar: Let’s take renewable energy lead”: The United
States can fall behind the rest of the world in addressing renewable energy and climate
change, or it can take the lead, Interior Secretary Ken Salazar told a large group of
students and area residents at Fossil Ridge High School on Thursday. At the two-hour
regional forum on President Barack Obama's "Clean Energy Economy" agenda, Salazar,
Gov. Bill Ritter, Democratic Rep. Betsy Markey and representatives of the White House
and the states of Washington and California stumped for future congressional climate
legislation focusing on renewable energy and a reduction in greenhouse gas emissions.
Ritter said his vision for such a clean energy economy in Colorado means creating an
"ecosystem" in Colorado supporting research and development of renewable energy
technology, something that is already quite robust here. Link

Northern Colorado 5 CBS (Staff Written) “Interior Secretary Salazar Pushes Clean
Energy”: It was invitation only as Interior Secretary Ken Salazar made a trip home to
Colorado along with the Governor and Congresswoman Betsy Markey to discuss
President Obama's clean energy policies. Secretary Salazar knows plenty well how
important northern Colorado is for the future of reneweable energy, which is why he
came to Fossil Ridge High School in Fort Collins to discuss the president's vision of a
new energy America and how critical it is for future generations. Council on
Environmental Quality Chair Nancy Sutley also joined Salazar as they met with local
business owners and stakeholders in energy resources and the key role Colorado will
play. And with the fourth congressional district being touted as one of the centerpieces
for the energy future Representative Betsy Markey says the region leads by example.
Business leaders and key stakeholders also had the opportunity to ask questions to the
panel. Link

Loveland Reporter-Herald (Jon Pilsner) “Salazar, lawmakers and environmental
officials bring energy to public discussion”: FORT COLLINS — In the first of four
national forums on the “New Energy Economy,” Interior Secretary Ken Salazar, Gov.
Bill Ritter and Rep. Betsy Markey, along with others, held an open forum to give
residents an opportunity to chime in on that new, proposed economy. The two-hour,
invitation-only forum, held at Fossil Ridge High School, was a way for President Barack
Obama’s administration and local government leaders to reach out to the community
and share their views on the importance of new, clean and renewable energies. “This is
part of what I think is a crusade of our times,” Salazar said. “When you think about
what will happen between now and the end of the decade, we will define the world for
the next century and the world beyond. It’s going to take the involvement of the
American people, and because of that, we will get it done.” Link

KUNC Radio (Kirk Siegler) “Salazar, Ritter Tout Federal Climate Bill”: FORT
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COLLINS, CO (KUNC) - Interior Secretary Ken Salazar and key Colorado democrats are
defending a controversial clean energy bill pending in Congress that aims to curb greenhouse gas
emissions. Those calls came at a White House forum on the so-called clean energy economy in
Fort Collins Thursday. Link

Saginaw News Clips

Detroit Free Press (Tom Walsh) “Energy plan given a push as job creator:” At a forum
Wednesday on the clean energy economy, three Obama administration officials and
two governors put on a full-court press to pitch the White House's cap-and-trade
energy plan. LINK

Detroit News (Karen Bouffard) “Feds: Plan needed to spur clean-energy jobs:” A
comprehensive federal plan to limit carbon emissions is the key to creating clean-energy
jobs, federal officials said Wednesday. U.S. Commerce Secretary Gary Locke and Ed
Montgomery, head of the Obama administration's effort to help struggling auto
communities, used the Regional Clean Energy Economy Forum here to urge Congress
to develop and approve a plan that will encourage companies to invest in the clean-
energy sector, and generate demand for their products. LINK

Saginaw News (Barrie Barber) “Clean energy forum brings White House leaders,
governors to Saginaw:” Clean energy will power the 21st century economy and create
jobs if the nation doesn't miss the opportunity to harness the potential for alternative
energies, high ranking leaders said Wednesday in Saginaw. Michigan Gov. Jennifer M.
Granholm, Wisconsin Gov. Jim Doyle along with U.S. Commerce Secretary Gary Locke,
auto recovery czar Ed Montgomery and David Sandalow, assistant secretary of energy
for policy and international affairs, pointed to the high growth industry as an economic
engine for Michigan and the nation. LINK

Saginaw News (Staff Written) “Green jobs money coming to Saginaw, seven other
Michigan cities:” Michigan Gov. Jennifer M. Granholm says an Energy Conservation
Apprenticeship Readiness Program will train individuals from underrepresented
groups in cities including Saginaw for apprenticeships in the renewable energy and
energy efficiency sectors. The program is part of Granholm's Michigan Energy Corps,
which is designed to put unemployed Michigan citizens back to work reducing energy
costs and cleaning up Michigan's environment, she said in a news release. LINK

Milwaukee Journal Sentinel (Thomas Content) “Initiative needed to prod investment
in technology:” Clean-energy policies, such as the federal energy and climate bill and a
state climate bill, are needed to help open doors for entrepreneurs and prod other
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companies to invest in cleaner energy technologies, Gov. Jim Doyle said Wednesday. LINK

Midland Daily News (Tony Lascari) “Clean energy forum brings together energy bill
supporters:” America needs a comprehensive energy policy to promote a clean energy
economy, state and federal officials said at an event today in Saginaw. U.S. Commerce
Secretary Gary Locke said the country needs a policy to compete with other nations in
alternative energy fields. LINK

CBS Lansing (Ann Emmerich) “Recap: Governor Hosts Town Hall:” White House
officials were in Michigan talking about their goal of putting thousands back to work.
They say the answer lies in a new clean energy economy, an economy they claim will
grow over the next twenty years, creating tens of thousands of jobs. Governor Jennifer
Granholm hosted the town hall style meeting. LINK

NBC Flint/Saginaw (Kim Russell) “White House officials speak out at energy forum
in Saginaw:” Governor Jennifer Granholm and Wisconsin Governor Jim Doyle hosted
White House leaders at a clean energy forum in Saginaw Wednesday afternoon. The
man known as the “Car Czar” Ed Montgomery, U.S5. Commerce Secretary Gary Locke,
and Assistant Energy Secretary David Sandalow spoke to community and business
leaders about President Barack Obama’s energy plan. LINK

ABC Flint/Saginaw (Gabe Gutierrez) “Granholm hosts major energy forum:” The
debate regarding United States energy policy is taking center stage in Mid-Michigan.
Gov. Jennifer Granholm hosted a major energy forum that included several White
House officials Wednesday afternoon. This energy push comes as the White House
tries to drum up support for the president's energy bill. LINK

ABC Flint/Saginaw (Rebecca Trylch) “Dr. Ed Montgomery attends governor's energy
forum at Dow Event Center:” Some of Wednesday's clean energy economy forum in
Lansing focused on the role the struggling auto industry will have as the country and
state turns green. LINK

CBS Flint/Saginaw (Staff Written) “Governor Holds 'Green' Forum:” Gov. Jennifer
Granholm hosted a forum Wednesday to present a greener future for Mid-Michigan’s
economy. Granholm was joined by Obama administration officials, Wisconsin Gov. Jim
Doyle and other local and state leaders. LINK

ABC Madison (Staff Written) “Doyle pushing for Federal help to grow green jobs in
Wisconsin:” Governor Jim Doyle said clean energy will power the economy in the state
as he pushes for federal legislation to help grow green jobs. Doyle joined other
Governor's and White House leaders at a Clean Energy Forum on Wednesday. LINK
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The Energy Working Group Website: OMB MAX

MAX is an online information-sharing tool that the Energy Working
Group has been using to gather and disseminate key information. It is a
way for your staff to post updates to your schedule, calendar and provide
feedback on coordinated events, as well to get the most up-to-date
resources from the White House. MAX has proven to be an effective tool
in streamlining our communication this summer and we anticipate it will
continue to reinforce our coordinated efforts as we head toward the fall
and passing comprehensive energy legislation.

27

EPA-0013430001260-0027



Browse v HANNAHILEE

&

ine

OECC - Energy Cab

Search the Office of Energy and Climate Change

Dashiionrd = Exer Dfe of the Drssident

o
it
,

.
.
i

.

i
i
.

N
.
.

il

e
-
.

I

o

ar
il

i
i

e

.

.
|

7

i
i

L

.

S

.

o
il

.
.
i

:

.

.

i

i

r
L

i

o

‘A’ﬂx[t

L

.

o

i
T

i

This Weelt's Evants

week of 9/14
Tuesday 9/15

hosts: LaHood/Gates, Holdren, Jarrett

e Adminigtration Co

speaking at LIUNA! Annual taborers leadership conference

Govarnor Kaine hosting with possibi

« Regional bipartisan govamnor energy forum in VA

1 Disney World, FL;

« CEG-van lones

Thursday 9/17

Chu/Vitsack, V. Jones

hosts:

Adminiztration Co-

le

'

Governor Rendell hosting with possib

« Regional bipartisan govemor energy forum in Philadslphia, PA;

Friday 9/18

lion mark of ARRA fund distributicn

i

Sustainability Tour through Denver, CO and Chicage, L

ces $1 bi

- Anour

* DOE
» HUD

te

Group OMB MAX Webs

Home Page of the Working

it - ot o o) Busks

ria Siesinin » tarie » Sty

P

UL - B O

st

Briusen

Calendar of All Events

i

Calendars

Add o calendar

Sunday

Suturday

Friday.

iy

13

]
-

o

]

i

&+
s

i

hange
e

13600 -
Operation
Frae {Truman

=

A e,
Py —
Security
Bouplications
of Climata

P
Vote Yois)

. ]

-
|

&
18

¥

]

Manday

GHT-BS0G 1.

Previous Events

TFussday.

Uproming Evenls

5 Bl
el

Kt
AT
ey A
Miatimal
it
by
i

i
G

s
4%
o

5
st
b

T Tl ey

e3Y g
i
0

8
@

-
.
.

O
.
o
.

.
_

-

.
.

(

i

.
o

51

v

i
o

i
o
W

it
Union

“

Rz

5
o
Biationat
Farmes's

-
.

te

Calendar of Events Page of the OMB MAX Webs

28

EPA-0013430001260-0028



STATE ENERGY PROFILES

Note: Seventeen State Energy Profiles have been prepared to date. Below
is the profile for the State of Michigan, which provides a look into the
type of information that has been gathered for states around the country.

Full copies will be provided at today’s lunch.
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Ehe New Hork Eimes
EDITORIAL

Another Astroturt Campaign

Published: September 3, 2009

It was probably only a matter of time, but the oil lobby has taken a page
from the anti-health-care-reform manual in an effort to drum up
opposition to climate change legislation in Congress. Behind the overall
effort — billed, naturally, as a grass-roots citizen movement — lie the string-
pullers at the American Petroleum Institute, the industry’s main trade
organization and a wily, well-funded veteran of the legislative wars.

Greenpeace, the advocacy group, uncovered a letter last month from the
A.P.I. president, Jack Gerard, to industry C.E.O.’s revealing that the
campaign’s central objective is to “put a human face on the impacts of
unsound energy policy,” specifically the Waxman-Markey bill recently
passed by the House.

The Waxman-Markey bill seeks a 17 percent reduction in greenhouse gas
emissions by 2020, partly by requiring emitters like power plants and oil
refineries to invest in cleaner technologies or, if they cannot reduce their
own emissions, to buy permits from companies that can. Either way, the
bill will saddle polluters with new costs. The Senate will take up its own
version of the bill this month.

So far, A.P.1. has organized nearly 20 rallies in oil-producing centers like
Houston and smaller Rust Belt towns like Lima, Ohio, and Elkhart, Ind.
The immediate audience typically consists of several hundred local
residents, and the atmosphere is festive — marching bands and hot dogs.
The ultimate audience is fence-sitting senators who may be persuaded to

reshape the House bill to the industry’s liking or vote against it altogether.
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Local residents are not, of course, invited to debate the consequences of
global warming, or dwell upon those parts of the bill that could lead to a
whole new industry — and the jobs that would go with it — based on
alternative energy sources, or to a future in which people save money by
buying more fuel-efficient cars. The narrative they get is one of unrelenting
gloom —unaffordable gasoline, stratospheric home heating bills and
shuttered industries.

One can always expect hyperbole from Washington lobbyists when billions
are at stake, but two elements of the industry’s campaign are particularly
annoying. One is the assertion that Waxman-Markey will inevitably mean
$4-a-gallon gasoline. Two reputable studies of the bill — by the
Environmental Protection Agency and the Energy Information
Administration — say that gasoline prices will increase by about 20 cents a
gallon at most by 2020, an estimate that does not account for the effects of
new investments in clean vehicle technology.

The second claim is that the bill treats the oil industry unfairly compared
with, say, the electric utilities. But the bill does not prevent the oil
companies from passing along whatever costs they incur to consumers. And
let’s not forget that over the years few industries have profited as
handsomely from government policies as the oil and gas industries.

What the oil companies are probably worried about is that people and
industries will use less of their product as alternatives appear and
consumers become more energy-efficient. But isn’t that the point of the
exercise?
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Request for Administrator Jackson to Call Secretary Salazar
On the Bureau of Land Management’s Red Devil Mine Site
Candidate for September 2009 Proposed Superfund National Priorities List
(NPL)

Issue: | Deliberative

Deliberative

Summary of Site

o Large former mercury mine and retort site in remote area of western Alaska,
entirely on Bureau of Land Management (BLM) land.

e NPL Caliber based on Hazard Ranking System score.

e Current exposures to native populations from subsistence fishing, fish
consumption advisory in Kuskokwim River, and local subsistence fishing in Red
Devil Creek to mercury.

o A fish advisory 1is in effect, warning children, pregnant women and women who
could become pregnant to limit their consumption of fish.

e History of inadequate funding and lack of progress by BLM.

e BLM has indicated that there are no viable Potentially Responsible Parties.

Positions of Interested Parties

Deliberative

Major BLM/DOI issues

Deliberative

Deliberative/Confidential - Do Not Release
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Deliberative

Potential options:

Deliberative

Deliberative/Confidential - Do Not Release
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Attachment

Red Devil Timeline 09/09/2009

Deliberative
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Request for Administrator Jackson to Call Secretary Salazar
On the Bureau of Land Management’s Red Devil Mine Site
Candidate for September 2009 Proposed Superfund National Priorities List
(NPL)

Issue:| Deliberative

Deliberative

i

Summary of Site

o Large former mercury mine and retort site in remote area of western Alaska,
entirely on Bureau of Land Management (BLM) land.

e NPL Caliber based on Hazard Ranking System score.

e Current exposures to native populations from subsistence fishing, fish
consumption advisory in Kuskokwim River, and local subsistence fishing in Red
Devil Creek to mercury.

o A fish advisory 1is in effect, warning children, pregnant women and women who
could become pregnant to limit their consumption of fish.

e History of inadequate funding and lack of progress by BLM.

e BLM has indicated that there are no viable Potentially Responsible Parties.

Positions of Interested Parties

Deliberative

Major BLM/DOI issues

Deliberative

Deliberative/Confidential - Do Not Release
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Deliberative

Potential options:

Deliberative

Deliberative/Confidential - Do Not Release
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Attachment

Red Devil Timeline 09/09/2009

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

34. |[THIS REWRITES KEY PIECES OF SECTION III.H TO INDICATE HOW THE DISCUSSION OF

PRIVATE NET SAVINGS SHOULD BE DISCUSSED IN THE CONTEXT OF BENEFITS AND COSTS.

THESE SECTIONS AND A REWORKING OF RELEVANT TABLES SHOULD BE SUBSTITUTED IN
AT THE RELEVANT POINTS INTO NHTSA’S SECTION IV AS WELL]

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Summary of Interagency Working Comments on Draft Rule under EO 12866

Deliberative
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Memo on Border Taxes and Output-Based Rebates

Deliberative

DRAFT- Pre-decisional and deliberative
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Deliberative

DRAFT- Pre-decisional and deliberative
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ector Eligibility and Resource Requirements for Title 1V of H.R. 2404

PA Preliminary Estimates 09/11/09

Deliberative

: Deliberative

Part I Resource Requirements

Deliberative
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Date: August 24, 2009
Re: EPA and Industry Analyses of Energy Intensive-Trade Exposed Sectors
From: U.S. EPA Office of Air & Radiation, Office of Atmospheric Programs

[ O P

Deliberative
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Deliberative
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U.S. Environmental Protection Agency

EPA Analysis of the
Senate Finance Climate Change Proposal
in the 111" Congress

9/1/109
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Global Results:
Trade Impacts & Emissions Leakage

~ EPAAnalysis of SFinance




Trade Impacts:
Energy Intensive Manufacturing Sector Output

(ADAGE)

Deliberative

~ EPAAnalysis of SFinance
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Trade Impacts:
Energy Intensive Manufacturing Sector Imports

Deliberative

~ EPAAnalysis of SFinance
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Deliberative

~ EPA Analysis of S Finance




Allocations to Energy-intensive
Trade-Exposed Industries

August 2009
Pre-decisional and deliberative




Deliberative
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~ Pre-Decisional and Deliberative

Allocations to }En‘e‘rgy-l’ntehs'iv‘e Trade pQ}sed.‘}mdUstriesi . . Do Not Circulate
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